NATIONAL MINORITIES AND THE LAW
OF THE EUROPEAN UNION

MIKLOS KIRALY

|. Introduction

1. The Main Issues Discussed

Europe consists not only of the Member States hadstate-forming nations;
the cultural diversity of the continent includediomal minorities, as well. It

is common knowledge that several pieces of trafipublic international law
have sought to influence the conditions of nationadorities. Particularly im-
portant are the often-invoked agreements, recomatiemts, resolutions
adopted under the aegis of the Council of Euromave¥er, our current exami-
nation focuses on the law of the European Unions Bhbject matter is par-
ticularly apt for highlighting the fact that theoge of the once economic inte-
gration has expanded beyond the area of interretegonomic relations, and
that the law of the Union will necessarily havdaoe the complex issues of the
life and possible protection of national minorities

This paper first dwells on four general questidiat is the traditional position
of the law of the Union vis-a-vis minority right§¥hat are the reasons behind
this particular attitude? What are the possibdit@# the protection of national
minorities under the existing law of the Union? tRar, why would it be worth
going beyond this level? This is then followed bg treview of certain issues
important from a Hungarian perspective, namelysinealled Status Act and the
initiative of awarding Hungarian citizenship withiddungarian residence leading
to the subsequent modification of the Act on Citdap.

2. Decades of Silence

The answer to the first question on the traditiopadition of the law of the
Union or the European Community was rather simpled long time. The
Community and later the Union was silent on theiésfor several decades.
Originally, the EC Treaty establishing the Europ€ummunity in 1957 dealt
only with citizens and the prohibition of discrinaiion on grounds of nationa-

1 “Diversity in the European Union goes much beyaficersity along national lines.” Nick

BERNARD, op. cit., p. 211. See also Arpad GORDOSIntegration européenne et la sau-
vegarde des valeurs culturelles.” In: Francis Délpét al.L'unité et la diversité de I'Europe —
Les droits des minorités. Les exemples belge grbisnBrussels: Bruylant, 2003 (proceedings of
the international colloquium held at the Palaisgitiont on 28 October, 2002).
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lity.2 It did not arise that citizens might belong toigas communities, thus

national minorities, and might have personal omugrinterests worthy of ap-

preciation and protection. At least, this was nelidved to have any signifi-

cance in terms of integration based on economexifsms’ For decades, Com-

munity law did not touch the rights of national wmiities, nor was, apparently,
the European Court of Justice in any great bustketiberate the complicated
means of protecting them. Its jurisprudence onuage rights has been a tell-
ing sign of its incomprehensidn.

II. The Reasons behind Piecemeal Regulation

1. Economic Integration

In excuse of the European Community and the Uniom,may say that the
founding fathers had created an economic integratiat did not go beyond
abolishing customs duties and ensuring the freeemewt of workers and the
freedom of competition. This however will not doa#full or a more than tem-
porary justification, because it had been all tmaicfor the founding fathers
themselves that economic integration would onlyabéirst step towards an
expressly political goal, thinalité politique a unified Europe.

Arguably, the situation and the rights of natiomahorities remained an inter-
nal matter also because of being brushed asidei@matly, politically and
legally by some of the Member States. In the meathowever, these issues,
from Catalonia through Corsica to Southern Tyrogrevgiven noteworthy
treatment, even exemplary solutions providing wigleging regional auton-
omy. And, as far as personal and cultural autonisntpncerned, the Lapps of
Scandinavia, ltalians and Hungarians of Slovenidher Danes of Germany
could be brought up as examptedevertheless, this has been a rather uneven

2 See Article 12 (formerly 6) of the EC Treaty.

®  For an essentially similar view, see Giuliano AM®®&nd Judy BATT, “Minority Rights and
EU Enlargement to the East. Report of the First Mgebf the Reflection Group on the
Long-Term Implications of EU Enlargement: the Natof the New Border.” European Uni-
versity Institute, RSC Policy Papers Series, No 9B#938, 29 pp.: “The Community was es-
tablished in 1957 as a framework for promoting @oit cooperation and integration,
whose underlying political purpose was to secuigcpeand prosperity in Europe, above all
by binding Germany into an enduring partnershighviis western neighbours. It was con-
ceived as a Community of states based on sharednstititionally entrenched liberal-de-
mocratic principles. But there was no reference tmamon ‘European’ culture, underpin-
ning the Community, beyond attachment to these bpoadiples.”

See e.g. case C-274/96, Criminal proceedings agdimst Otto Bickel and Ulrich Franz,
ECR(1998), p. I-7637.

See “A teriileti, személyi autonémia és a detéllampolgarsdg gyakorlatarol az Eurdpai
Uniéban.” [On the Practice of Territorial, Persoaltonomy and Dual Citizenship in the
European Union], Budapest: Magyar Orszdggy Killgyi Hivatal [Foreign Office of the
Hungarian Parliament], manuscript, April, 2005.
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progress. France, for instance, has continued e heservations about wid-

ening the means of protecting national minoriti€snsequently, it has not

ratified the European Charter for Regional and MigoLanguages adopted

under the aegis of the Council of EurSpand did not as much as sign the
Framework Convention for the Protection of Natiokéorities.

2. The Position of International Law

The silence was surely also corroborated by pubternational law after the
World War II, which held that the rights of the iars minorities should and
could be ensured through the international regimeniversal human rightsit

is to this universalism that the lack of sensipifir particularisms on the part of
European integration can be traced back to, edlyeifithose embodied some
sort of national conceptFurthermore, it is also a fact that Community kel
not deal with the issues of general human rightthénfirst decade of its exis-
tence; however, by the end of the 1960s, it becmeadantly clear that the for-
mer position could no longer be maintained: Eurogagegration was bound to
spill over the bounds of economic relations, caad would affect the human
person, his or her social embededness, even gultagéions and language.

Following this recognition, protection of generalnman rights ran a distin-
guished career in recent decades, at the end chwhe catalogue of the fun-
damental human rights found its way into EU lawtker, a special European
organisation, the so-called Agency for FundameRrights (FRA) was set up to
analyse its implementatidfiin comparison, the protection of minorities in the
Union has remained incomplete and piecemeal ire sgithe fact that main-
stream theory includes this among human righ#®hat is more, international

® See European Treaty Series No. 148. It has beésrda in Hungary since 1 March, 1998,

see its official publication iMagyar KézlényHungarian Official Journal], 1999, no. 34. For

further details on ratification see the site of @muncil of Europe:

http://conventions.coe.int/Treaty/Commun/ChercheSig?NT=148&CM=8&DF=7/22/2006&

CL=ENG

See European Treaty Series No. 157. For its affldungarian publication, sééagyar K6z-

I6ny [Hungarian Official Journal], 1999, no. 27.

Janos BRUHACSNemzetkozi Jog Il. Killénds réfnternational Law II: Particular Part].

Budapest-Pécs: Dialdg Campus Kiado, 1999, p. 178.

See George (Gyorgy) SCHOPFLIN's lecture “Konzemiainus és nemzet” (Conserva-

tism and Nation) delivered at the symposium on Modegonservatism in Budapest on 29

November, 2003.

10 See Council Regulation (EC) No 168/2007 of 15 Felr@f07 establishing a European
Union Agency for Fundamental Righ®J L 53 22.2.2007, pp. 1-14. It is to be hoped that
the FRA will be able to ensure the acceptance obtbad interpretation of Article 6 of the
Treaty on European Union, i.e. the respect for hurights includes the protection of and re-
spect for minorities, as well.

1 Frank HOFFMEISTER, “Monitoring Minority Rights in ¢hEnlarged European Union.” In:
Gabriel N. Toggenburg, Minority Protection and thelarged European Union: The way
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law has come to recognising the good reasons fategiing minority rights,
particularly in view of the political and sociabkility of the states concerned
as the Declaration of the UN General Assembly sfatk is also worth refer-
ring to a recent development, Resolution 1334 efRlarliamentary Assembly
of the Council of Europe on positive experiencegauaonomous regions as a
source of inspiration for conflict resolution iniepe, which clearly states that
minority rights are guarantees of preserving caltidentity, and that the prin-
ciple of the indivisibility of states is compatibleith autonomy, regionalism
and federalism® The same Assembly adopted other, similarly sigaift in-
struments: Recommendation 1623 on the rights abmat minorities in 2003
and Recommendation 1735 on the concept of “nation2006. The latter
document emphasises a direction of developmentrasudt of which minority
rights are acknowledged not only in respect of rafoersons, but also cultural
and national communities.

The Union has no reason to keep quiet any longdesa the reluctance of
one or two Member States comes to be regardedffisient excuse. More-
over, resolving this problem would be importantirthe point of view of the
future of integration, too. This would however ragqua re-thinking of EU
law, a review of even the generally used legal teohogy all the more so
because it often speaks only of the respect fomttenal identities of the
Member State® In addition, in its current state, EU law uses fieer
State” and “national” as synonyms and mentionsitmat rights”, “national
courts” as though implicitly assuming homogeneoatom states, or that a
nation is the legal community of the citizens ligim a given country, with
no consideration for cultural, historical and ethneélations or the diversity
often manifest within a single Member State. Howeveis promising, that
the new Article 4 of the TEU, codified by the Lisbdreaty, refers to na-
tional identitities of the Member States “inher@mtheir fundamental struc-
tures, political and constitutional, inclusive regal and self-government”
abandoning the underlying concept of unitary states

forward. Budapest: Open Society Institute: Local &owment and Public Reform Initiative,
2004., pp. 85-106 and 88 in particular.

See UN Declaration on the Rights of Persons BelangirNational or Ethnic, Religious and
Linguistic Minorities; see also Janos BRUHACS, op, Eit181.

See especially points 10 and 12 of the Resolution.

For a collection of the international legal noraasicerned, see Katalin BALAZS and Balint
ODOR (eds.)A nemzeti és etnikai kisebbségi jogok nemzetkiizisti [The International
Sources of National and Ethnic Minority Rights]. Bpdat: Magyar Orszag@iés, 2006,
922 pp. (in Hungarian, English and French).

A classical example was Atrticle 6 (3) TEU — beftire amendments of the Treaty of Lisbon:
“The Union shall respect the national identitiest®Member States.”

12
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lll. The Possibilities and Means of Protecting Natnal Minorities
under the Current Law of the Union

1. The Single Market and Hungarians

Before discussing the European legal means of giingenational minorities, it

is first worth reviewing the effects of accessiontite Union on national mi-

norities. First and foremost, members of a givenamty will also be able to

make use of the advantages of #irggle markebr internal market of Europe.
In other words, they can leave the country of thlitizenship, take up em-
ployment, set up business, establish themselvesjdar and receive services,
and invest capital in any of Member States of thiobl"®

As Hungary has been a member of the European Winice 2004, the accession
of neighbouring countries has afforded a uniqueodppity for strengthening
the organic economic, social and cultural relatibesveen Hungary and cross-
border Hungarians, the rights provided in the narhestablishing the single
market being natural supports of Hungarian-Hungadannections. The van-
ishing of the economic significance of the bordeveen the Member States of
the Union may lead to the revitalisation of tlegionsandregional centresof
historical Hungary. Accordingly, Sopron, Pozsonyrdtislava] and Kassa
[Kosice] may acquire an increasing role in regiodabvelopment! Similar
processes can unfold and gain strength with Rorisaac@ession in the regions
concerned. It must be noted, however, that thisutsan opportunity. For it to
materialise, a conscious economic policy is neéalétlingary, thinking in terms
of the whole Carpathian Basingca-ordinated national policy that takes the ini-
tiative and looks ahead for several decadéthis opportunity is not seized on,
the centrifugal forcesof the single market may take the field, and Huiagas
living outside the borders of Hungary will seek déomgment and prosperity in
Western Europe. In other words, the opportunitiessingle market offers can
contribute to the migration of minorities, theispérsal in the long run.

It must also be noted that Hungary’s accessionbeas detrimental — hope-
fully only temporarily — to the Hungarians of Sub+@athia in the Ukraine and
of Vojvodina in Serbia. An example of this is thregulation of cross-border
relations: pursuant to its obligations undertakerird) the accession negotia-

18 Articles 39-60 of the EC Treaty, now Articles 45-@bthe Treaty on the Functioning of the
European Union (TFEU).

Géza ENTZ discusses this possibility in respecthef geographical relation between the
counties Gomér and Nograd and the central aredpadf shared between Slovakia and
Hungary. See his “A hataron tdli magyarsag és ayaragamogatasi politika feladatai”
[Cross-border Hungarians and the Tasks of Hung&@igmport Policy]. InMagyar Szemle
2004, nos. 11-12, pp. 14-16.

17
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tions, Hungary has terminated all the cross-boadeeements that do not meet
Union requirements. There is therefore no crossdrosystem operating in

respect of the Ukraine and Serbia, which wouldsagbie relations between

people living in the border regions, facilitate €sdorder economic, social and
cultural ties. It is a fundamental Hungarian ingerthat Union-level regulation

be adopted on cross-border traffic.

2. Union Citizenship and the Hungarian Minority

Persons holding the nationality of the Member Statethe European Union
are at once citizens of the Union. This will no Hbstrengthen the status of
Hungarians living beyond Hungarian borders. Apadnf the freedoms
mostly economic in nature mentioned in the foregdi@.g. the right of resi-
dence), Union citizenship implies further righteriexample, every citizen of
the Union has the right tpetition the European Parliament, or apply to the
European Ombudsman. Furthermore, she or he hagtiido write to any of
the institutions and certain bodies of the EuropEamn in one of theau-
thentic language®f the EU, in this case Hungarian, and have amvani
the same languad®@.

Generally speaking, it may easily occur in Centnatl Eastern Europe that,
since linguistic, national and state borders docmotespond, an authentic lan-
guage of the Union is not only the official langaagf one of the Member
States, but also that of national minorities livimgneighbouring states — as
mentioned in the chapter on language above. Thugy&tian as an official
language can strengthen the standing of the Humgaminority living in
neighbouring Slovakia, helping it obtain information matters of European
integration, while it can provide a situational adtage to Hungarians in Serbia
and the Ukraine in seeking information on the Unibine European Union can
thus help Hungarian language be delivered frondigadvantaged situation in
these areas of former Hungafy.

8 For a detailed discussion of the issue, Balint ODD#hetiségek a magyar-magyar kapcso-

lattartas kivitésére[Possibilities of Expanding Hungarian-Hungarian Relss]. Budapest:
manuscript, December, 2004. For the Community eadlliaft legislation, see COM (2003)
502-1, 2. The issue was finally settled by Regutatibthe European Parliament and of the
Council 1931/2006/EC laying down rules on local leorttaffic at the external land borders
of the Member States and amending provisions ofSitteengen Conventio@J L 405 30.
12. 2006, pp. 1-22.

19 See Article 17-22, 314, as well as 7 of the EC firazow Articles 20-25 TFEU and Articles

13, 55 of the Treaty on European Union (TEU).

It should be noted however that the language ypalfche European Union has several short-

comings, as well. As the Bolzano Declaration onRinetection of Minorities in an Enlarged

European Union (1 May, 2004) has also emphasisiee:EU Lingua program is a good exam-

ple: while it aims to foster less widely-taughtdaages, it excludes regional and minority lan-

20
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3. Prohibition of Discrimination on Grounds of Ethnic Origin or Belonging
to a National Minority

As noted already, the protection of national mitiesiwas not an explicit aim of
the European Community and Union, in accordancé wiainstream interna-
tional law after World War Il. In the last decads, the scope of the Union has
widened, favourable tendencies were also manifietitd development of Euro-
pean law. So, the Treaty of Amsterdam, which ameitde Treaty establishing
the European Community on several points, and wtéche into force in 1999,
provided the basis for legislation on combatingcidisination on grounds of
ethnic origin®* Based on this authorisation, the Council of theoBean Union
soon adopted Directive 2000/43/E@rohibiting racial or ethnic discrimination.
Now, this law is about the principle of equal treant, the prohibition of dis-
crimination? proscribing any, either direct or indirect disdnation on grounds
of racial or ethnic origin. At the same time, watlview to ensuring full equality,
the directive definitely supports so-called speciieasures, the adoption of
“positive actions” and the provision of specifisi@sance to prevent or compen-
sate for disadvantages linked to racial or ethrigio® This authorisation had a
significant part to play in proving that the Hungar Status Act would not con-
tradict the law of the European Union. Nevertheléss possibility of positive
discrimination still does not mean the recognitidrihe rights of a national mi-
nority as a characteristic group in need of pratacteven less does it enumerate
or codify these rights. The directive provides refer the possibility of sup-
porting national minorities at member-state level.

guages. Another example, the current action plalaoguage learning and linguistic diversity,
addresses regional and minority languages butt@agsarmark specific funds for such fields — a
fact that seriously dilutes the minority componefthe EU’s language policy” (p. 10).

2L Thus Article 13 of the EC Treaty included: “Withqurejudice to the other provisions of this
Treaty and within the limits of the powers conferigy it upon the Community, the Council,
acting unanimously on a proposal from the Commissiod after consulting the European
Parliament, may take appropriate action to comtsatrignination based on sex, racial or eth-
nic origin, religion or belief, disability, age eexual orientation.” Now it is replaced, in sub-
stance, by Article 19 TFEU.

22 Council Directive 2000/43/EC of 29 June 2000 impletimg the principle of equal treat-
ment between persons irrespective of racial oriethngin. OJ L 18Q 19.7.2000, pp. 22-26.

23 gee Article 2 of the Directive: “1. For the purpesof this Directive, the principle of equal
treatment shall mean that there shall be no daettdirect discrimination based on racial or
ethnic origin. 2. For the purposes of paragrapl)ld{rect discrimination shall be taken to
occur where one person is treated less favourdtay aanother is, has been or would be
treated in a comparable situation on grounds aékac ethnic origin; (b) indirect discrimi-
nation shall be taken to occur where an appararglytral provision, criterion or practice
would put persons of a racial or ethnic origin gbaaticular disadvantage compared with
other persons, unless that provision, criteriompmactice is objectively justified by a legiti-
mate aim and the means of achieving that aim gyeoppate and necessary.”

2 see Article 5 of the Directive.
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As compared to this directive, Article 21 of theatter on the Fundamental
Rights of the European Union lays down a far marequivocal rule in so far
as it prohibits discrimination on grounds of notiyomthnic origin, but also
membership of a national minority It is nonetheless an undeniable defect of
the Charter that it did not enact the rights ofaratl minorities — in spite of the
fact that several non-governmental organisatiomsihitiated it at the time of
its preparatiori® It should also be noted that the European Cowstrim yet
interpreted the provisions mentioned. To datejutisprudence related to na-
tional minorities has only addressed issues ofdagg, indeed reflecting an
earlier situation where Community law mostly foadissn the prohibition of
discrimination on grounds of nationality, and thateempting to interpret the
language rights of national minorities exclusivétythis system of co-ordi-
nates. In the Bickel and Franz case, however,ditadknowledge, at least in
theory, the protection of ethnical and cultural anities as a legitimate aim of
national policies, although it did not find its ooation well-founded in the
particular instancé’

4. The Protection of the Values on which the Uniois Based

Article 2 of the Treaty on European Union declafd@$ie Union is founded on
the values of respect for human dignity, freedoemdcracy, equality, the rule
of law and respect for human rights, including tights of persons belonging
to minorities.*® Particularly important is the fact that the Treaty European
Union provides means for the Union to ensure thd¥lamber States respect
these values. Should a Member State persistentlysariously breach these
principles, some of its rights in respect of thedbnmay be even suspended.
The significance of this provision lies in the féleat the protection of funda-
mental values is not confined to the areas thedhthe Union regulates be-
cause it would be absurd for the Union to tolethteinfringement of human
rights and the rule of law in areas falling withime scope of the Member
States” It is also obvious, however, that the protectiéiumdamental princi-
ples is meant not to serve the purposes of rediggpsirsonal injuries, but to be

25 Bulletin of the European Unioril2/2000, p. 171 and for the amended text@deC 83
30.3.2010, pp 389-403.

%8 Bruno de WITTE, “The Constitutional Resources fotEh Minority Policy.” In: Gabriel N.

Toggenburg (ed.), op. cit., pp. 107-124, especi&ll§.

“Of course the protection of such a minority maystitute a legitimate aim.” See point 29

of Case C-274/96Criminal proceedings against Horst Otto Bickel andddl Franz,ECR

(1998), p. I-7637.

Text adopted by the Lisbon Treaty.

Communication from the Commission to the Council tiedEuropean Parliament on Article

7 of the Treaty on European Union. Respect for aodhption of the values on which the

Union is based. Brussels, 15. 10. 2003, COM (2008)f@@!l, p. 5.

27
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applied when serious shortcomings characterisepthi¢ical system and the
operation of a Member Statlf, however, the rights of a national minority as
a community were seriously injured, Articles 6 ahaf the Treaty on Euro-
pean Union could justly be invoked.

5. Past Injuries of the Hungarian Minority and the Law of the Union

It is common knowledge that the Hungarian minolityng in neighbouring
countries suffered serious injustices both as anmemity and at individual
level in the wake of World War Il, the consequensewhich — being deprived
of citizenship for instance — are borne by manyhts day. A typical example
of these unlawful and unjust measures was the Beregees. During the po-
litical transformation, the return to the legal coomity of European states, but
especially during the run-up to the accession éoBbropean Union, it seemed
quite justified to raise the issue what possileititof redress the law of the Un-
ion would provide for past injuries. Though the &uean Court of Justice has
not made any ruling on this, the consensus amonygels is that the answer
would likely be negative.

First, it should be mentioned that the question lr@sight up with particular
emphasis in respect of the deprivation of citizegmsti the Sudeten Germans
before the Czech accession. In looking for the ansthe European Parlia-
ment sought the expert opinion of three outstanglinigts, and their conclu-
sion was that the Treaty establishing the Europgaion could not be ap-
plied to injuries suffered before accessibrin consequence, the European
Parliament agreed to the accession of the Czecluliepto the European
Union in spite of the fact that the BeneS Decreesewormally still in effect
though not applied. Indirectly, this negative answas also corroborated by
the rulings of the European Court of Human Righkikjch, essentially on
grounds of the passage of tinrat{one tempori} rejected the application of
the European Convention on Human Rights. It thudaded with regard to
the confiscations and dispossessions of 1945-48 ttie rules protecting
property could not be applied because “the hopeadgnition of the survival
of an old property right which it has long been ompible to exercise effec-
tively cannot be considered as a ‘possessidh’.”

The legal opinion summarized above is of courseatddibe, but there is little
chance of its being changed. The rejection wasmimeed by arguments both
historical and political. After World War Il, thdotorious powers conferring at

%0 Frank HOFFMEISTER, op. cit., p. 100, and Bruno d& V&, op. cit. p. 114.

31 Legal opinion on the Bene$-Decrees and the Acaessfithe Czech Republic to the Euro-
pean Union. Prepared by Prof. Dr. Dres. H. C. Jodhefrowein, Prof. Dr. UIf Bernitz, the
Rt. Hon. Lord Kingsland Q. C10-2002.

%2 Prince Hans-Adam Il of Lichtenstein v. Germanydgement of 12 July, 2001. Reports of
Judgements and Decisions 2001-VIlI, application4h27/98.
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Potsdam in 1945 had themselves adopted resolutangrovided for the par-
tial or full resettlement of the German minorityRoland, Czechoslovakia and
Hungary to Germany, reckoning with all the legah®equences. Though the
Czech diplomacy could not achieve the same resititt nggards to the Hun-
garian minority, the regulations concerning the r@am minority nevertheless
did provide a legitimacy of sorts to the measuat®n against the Hungarians
in Czechoslovakia and the deprivations of civilhtgyin general® Put in an-
other way, the subsequent redress of the injuffigheorights of national mi-
norities invoking European law would — at leastiiectly and partially — cast
doubt in the eyes of many on the very peace frartiag ended the Second
World War. Nevertheless, that the issue is far fildosed is witnessed to by
the fact that the Czech president delayed thecatibn of the Lisbon Treaty in
the autumn of 2009 stating that should it make @Gmarter of Fundamental
Rights of the European Union be a binding sourcéawf it would open the
way to contesting the legality of the measures dasethe BeneS Decrees and
claiming damages for them.

6. Getting Rid of the Double Standard of the Europan Union

In view of the foregoing, it is mostly in the fueuthat the law of the Union might
have a role in protecting national minorities. haer to do so, however, it will
have to get rid of its double standard. The poanehs that the institutions of the
EU, in accordance with the Copenhagen criteriacokession, seriously, even
increasingly examine the conditions of national ariiies in candidate stat&s.
There is however an obvious tendency to regarchiatier of internal policy in
the case of Member States. In contrast, there bese several studies and calls
urging the European Union to formulate its own gpliis-a-vis national minori-
ties”® — and not only in the framework of common forejmlicy and accession
criteria, but also internally, in respect of the rivlier States themselves. This
desirable development would be supported by theonityrprotection conven-
tions and instruments concluded under the aediseoCouncil of Europe, which
demonstrate that tendencies in the other “intemmatorganisation of Europe
have changed to the better for national minorifies.

%3 For a detailed discussion of the issues of Bene$eBs, see Gabor KARDOBenes dekré-

tumai és az Emberi Jogok Eur6pai Egyezmdiye Decrees of Bene$ and the European
Convention on Human Rights]. Budapest: manuscriff420

% Frank HOFFMEISTEROop. cit., p. 87. For recent developments, for instathe position the
Union took at the Croatian accession negotiatioas, Arpad GORDOS, “EU Enlargement
and EU Neighbourhood Policy as Instruments for Ratimg Stability.” In: Central Euro-
pean Political Science Revieg®ummer 2005, no. 20, pp. 22-33, especially 28.

% See Giuliano AMATO and Judy BATT, op. cit., p. 4;\ell as the Bolzano Declaration, op.

cit., p. 6, and Bruno de WITTE, op. cit. 2, p. 109.

The following sources should be noted in this eespFramework Convention for the Protec-

tion of National Minorities (1994) European Tre&gries No. 157. Officially published in

36
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IV. Why would a More Comprehensive Regulation of tle Rights
of National Minorities be Important for the Union?

1. Some Characteristics of Central and Eastern Eunme

The comprehensive regulation of the rights of metiaminorities is desirable
partly because the law of the Union is lagging behin respect of both the laws
of the Member States and international law. Thygelsronism, this lack of con-
gruence, is rather unfortunate because the latveoJhion, which has a suprem-
acy and often direct effect, can seriously obsttluetexercise of rights in Mem-
ber States. On the other hand, the European Udiwittad a new type of region.
In terms of ethnicity, religion and culture, Cehtairope is far more variegated
and complex than Western Europe. Not even the dimdlative homogenisation
that had taken place as a result of the developaieht state in the countries of
the Atlantic coast in the Middle Ages went alorgvitay on the other side of the
continent. Of course, no full unification was attd in Western Europe either;
and cultural diversity is undergoing a revival under very eye$’

Central and Eastern Europe however manifests afieracteristics, too: as a
result of a number of reasons, it experienced dnendtion of vast multi-eth-
nic, multi-language and multi-cultural empires -e tHabsburg, the Turkish
and the Russian ones. However rapidly these empiezs dissolved or fell
apart in the 29 century, nation and state still do not overlag) #ve number
of minorities living in the region has little deased® Furthermore, belong-
ing to any of the minorities often bears directificdl meanings, the espousal
of a kind of programme, but sharing a common®*atertainly has a defini-
tive role in shaping identity.

Hungarian intMagyar K6zlény 1999, no. 27; Recommendation 1492 (2000) — Rightsef
tional minorities; as well as Resolution 1334 (2083positive experiences of autonomous
regions as a source of inspiration for conflicotason in Europe.

On “ethnic revival” in Western Europe, see Andi&RICH, Ethnic Minorities and Long-
Term Implications of EU Enlargemerlorence: European University Institute, RSC Work-
ing Paper, No. 98/49, pp. 5 and 9. The effectsrmhigration in Western Europe in the past
50 years should neither be forgotten, resultinqiriti-ethnic and multi-cultural societies as
it did. Cf. Nick Bernard BERNARD, Nick, Multilevel Governance in the Euroean Union
The Hague, London and New York: Kluwer Law Interoaal, 2002, 275 pp., pp. 207-208.
See Andre LIEBICHop. cit, p. 2: “Discontinuity’ and 'empire’ are two terms which pro-
vide the key to the historical situation of East ttanEurope’s minorities and indeed, to the
history as a whole. It is these terms too that defire most significant contrast between East
and West European DevelopmenEbdr a more complex approach, see Giuliano AMATO
and Judy BATT, op. cit., p. 4.

For all scholarly discourses on the experienceomimon fate, a Transylvanian Hungarian
folksong from the village o€sikrakosputs it the most succinctly: “I know | never seattit,

I know I'll never end it, people die and are borties, nation has no end.”
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2. Enlargement of the European Union

The acknowledgment of the rights of national mitiesi, their rights as com-
munities, would be significant from the point ofewi of the stability of the
region and the functioning of the European UrffbWe would be justified in
saying that, lacking this, the European Union wagrepared for enlarge-
ment* As opposed to other areas, action by the Europkaon in this one
would have been only reasonable — to lay downitttegration should primar-
ily provide support in principle, i.e. acknowledg@nority groups and their
rights. To a certain extent, it did recognise thistipulating the respect for the
rights of national minorities as a condition of @ssion. But it did so ambigu-
ously, formulating the criterion only in respect edndidate states, and not
spelling out any such requirement for itself, the lof the Union. The applica-
tion of this double standard, which we have alredidgoursed about, has been
widely criticised by the Western literature, asM&IThis is how the rather out-
of-date and odd situation came into being thatRbeace Treaty of Trianbh
and the minority-protection agreements concludeddsen the Entente Powers
and Czechoslovakia, Romania, the Kingdom of Se@rsats and Slovenes
included more serious provisions on protecting mifies™ than the Treaty
establishing a Constitution for Europe and its sgsor, the Lisbon Treaty,
which has gone only as far as to interpret minariigits on the level of the
individual — actually, as a result of Hungariaroet$

40 1t was in recognition of this that the Europearu@ml adopted its Warsaw Declaration and

Action Programme, which Recommendation 1735 of grdidentary Assembly of the Coun-
cil of Europe already mentioned quotes: “Europdisquiered history has shown that the pro-
tection of national minorities is essential for thaintenance of peace and the development of
democratic stability. A society that considerslitpauralist must allow the identities of its mi-
norities, which are a source of enrichment forsmdieties, to be preserved and to flourish.”
The need for the protection of national minoriie$ar from a novel recognition. In proof of
this let me quote Tibor Eckhardt’'s words publisled. 930 (!): “The protection of national
minorities by law cannot be omitted either; becanseacceptable atmosphere can be made
without it in Central Europe. The response of thedgrian government on this can be nei-
ther hesitating nor fickle, it would in this way daisservice not only to the Hungarian cause
but also the peace of Europd&ibor ECKHARDT, “Az Eurdpai Egyesiilt Allamok. Mi le-
gyen a magyar allaspont?” [United States of Eurdleat should be the Hungarian Point of
View?].In: Elgors, vol. lll, no. 23, 7 June, 1930, p. 2.

See for instance Bruno de WITTE, op. cit. 2, p..109

43 See Articles 44, 47 and 54-60 of the Peace Trefalyianon of 1920, ratified by Hungary in
Act XXXIII of 1921.

44 See Janos BRUHACS, op. cit., p. 176.

4 Article I-2 of the Treaty establishing a Constitutifor Europe. In its resolution 133/2003 of
17 December on the ratification of the Treaty di&himg a Constitution for Europe, the
Hungarian Parliament attached the following intetation to the Article in question: “Ac-
cording to the Hungarian Parliament, the Articlplégs also to the common exercise of the
rights of persons belonging national and ethnicarifies.”
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It goes without saying that one must take particadre when comparing in-
struments of the past and the present. The Cotigtiad Treaty and the Lis-
bon Treaty came into being in quite different cimatances, in a quite differ-
ent historical predicament and for quite differgnirposes. Moreover, the
provisions on the protection of minorities of tedsagreements were gener-
ally never implemente®. But again it should not be forgotten that an
enlarged European Union now includes the very spawple whose prob-
lems the settlement following the First World Waadhtried, in vain, to ad-
dress, and who continue to struggle with the saiffieulties after 80 years
have passed, which, of itself, European econoniagiation is hardly going
to undo. It was partly this recognition that ledtie adoption of the Frame-
work Convention for the Protection of National Miitees under the Council
of Europe and Resolution 1334f the Parliamentary Assembly of the Coun-
cil of Europe mentioned earlier on. Again, the tgtind on the part of the
law of the Union is stark not only with respectpafst documents, but also the
instruments of international law.

Naturally, all cannot be entrusted to the careheflaw of Union or interna-
tional law, hoping in some sort of unified, centsalution?® Only solutions
that are worked out by the Member States and thwonities living in their
territories, and which are based on local chareties, can lead to lasting and
satisfying settlement. At the same time, the motmemtries of minorities also
have their duties to fulfil in respect of suppogtitheir cross-border communi-
ties. But what is needed for these countries iset@ble to perform their mis-
sions in a supportive environment of internatioaatl EU law, one in which
the European Union perhaps even applies efficieesgure, but certainly is
responsive to and seeks to solve the predicamematafnal minorities in pro-
viding a flexible framework for agreements negetiatit local and state level
in between Member Stat&sTo put it as Jozsef Antall, late prime minister of
Hungary did back in 1990: “There is a pressing nEgdguarantees agreed
bilaterally, at regional and all-European levelad ahe establishment of an
institutional framework as soon as possibfe.”

6 In this respect, the Romanian attempt to createraogeneous nation state was particu-

larly alarming.

Resolution 1334 on positive experiences of autonmmegions as source of inspiration for

conflict resolution in Europe.

48 gee Nick BERNARD, op. cit., p. 538.

4 A favourable development was the formation of Ewgopean Parliamerintergroup for
Traditional National Minoritieswvith 42 MEPs.

0 Jézsef ANTALL: “A szovijet katonai tdmb feloszlafdmk javaslata (1990. jlnius 7.)" [The
Proposal to Dissolve the Soviet Military Block, 7néu 1990] In:Modell és Valésag Il
[Model and Reality]. Budapest: Athenaeum Nyomda F93, p. 323.
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V. Dual Citizenship and the Hungarian Accession tthe Union

1. The Meaning of Citizenship

The closest tie between a mother country and this p& the nation that live
beyond its borders is citizenship, and this oftexans dual citizenship. In the
debates preceding the inconclusive referendum ingdty on 5 December,
20042 various opinions were formulated on awarding Huiagrcitizenship
under eased conditionSj.e. without requiring permanent residence in Hun-
gary>® This is what has commonly been dubbed “dual ¢ighé”. This paper
discusses the issue in terms of the law of the tJaiad the Council of Europe
Convention on Nationality.

As far as the substance of Hungarian citizenshigoigerned, it should be em-
phasised that several rights related to citizendejpend not simply on being a
citizen, but on having permanent residence andhgagontributions in Hungary.
An example of the former is the exercise of thatrig vote, and one of the latter
is access to the many social security servicesedl@r, Hungarian citizenship
may also offer diplomatic and consular protectidmoad, and ensures that a
citizen may always return home to the countrys Ipiobably the non-substitut-
able security the latter entitlement involves thiaingarians living beyond the
present borders of Hungary probably desire andestqonost. As a matter of
course, Hungarian citizenship implies not only tigbut duties, too. Further-

1 The following question was put to the referendtiBo you want the National Assembly

to legislate a law on offering — upon individuatjoest — Hungarian citizenship, by prefer-
ential naturalization, to non-Hungarian citizenisinlg outside Hungary, declaring them-
selves to be of Hungarian nationality, proving thiungarian nationality either by a
‘Hungarian Certificate’ under Article 19 of the A62/2001 or in another way, defined in
the law requested for legislation?”

For a rich collection of data, debate and opinigsit the homepage jointly run, and updated
until the summer of 2005, by the Institute of Ethand National Minority Studies of the
Hungarian Academy of Sciences, the Laszlé Telettitite and Department of International
Law of Corvinus University: http://www.kettosallamparsag.mtaki.hu/ [including some
material in English]. For a whole book on the isssee Arpad FASANGEQy népszavazas
hordaléka 2004. december 5. tanulsagdihe Debris of a Referendum: The Lessons of 5
December, 2004]Budapest: Uj Ember, 2006. The magadititel dedicated a special issue
(February, 2005) to the topic, where 40 Hungariath@s deliver their confessions and
opinions on the reasons and consequences of thedlusiveness of the referendum.

This would have meant an amendment of Act LV 083®n Hungarian citizenship. The
Citizenship Act was amended in 2005, but maintaitiedrequirement of permanent resi-
dence even in the case of those non-Hungariannadsiavho declare themselves Hungarian
and have forbears who had been Hungarian naticaadsywho can as a matter fact be prefer-
entially naturalised. See Article 4.3 of Act LV $993. Finally — after a long, agonising po-
litical debate — Act LV of 1993 was amended agair2010, dropping the requirement of
permanent residence as a precondition of Hungariemenship.
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more, current Hungarian law provides for only asiagle form of citizenship. It
would contradict the prohibition of negative digdaimation under Article 70 of
the Constitution if Hungarian law applied otheresikto those awarded citizen-
ship under eased conditions than to other citizelasvever, this does not pre-
clude that the exercise of certain rights shoulddlitional on permanent resi-
dence in Hungary, and that legislation reinforaeréiated controls.

2. Twentieth-century Peace Treaties

Interestingly enough, the Paris Peace Treaty o7°t94cluded not one provi-
sion, not one sentence on citizenship. Howevergtitber Peace Treaty of Tri-
anon® has likewise no relevance with respect to grantinggarian citizenship
today. Nevertheless, awarding citizenship undeece@snditions means a clear
break with the spirit of the Trianon Treaty thahtioues to haunt even in our
day, which sought to exclude dual citizensfiip this respect, it is well worth
quoting Article 61 of the Trianon Treaty: “All penss whose domicile gderti-
nenzd is in an area which used to belong to the tamies of the Austro-Hun-
garian Monarchy shall be afforded, in a legallydiig way and excluding Hun-
garian citizenship, the citizenship of the courgrercising the supreme power
referred to.” The rigid and exclusive associatibrcauntry territory and citizen-
ship goes back to at least this document in the@afhian Basin, and the later —
now no longer effective — conventions excludinglduiizenship also followed
this pattern. It is precisely the exclusivenesshig “whose-realm-his-citizens”
principle the Hungarian organisations of the neigiiimg countries want to break
away from in arguing for dual citizenship. The iddd'cross-border citizenship”
would indeed fit in well with the terms and expiess of EU law, which has
made every effort to decrease the importance t&f Btaders for decades.

3. The Maastricht Treaty

In examining the question how far the law of thedpean Union affects ob-
taining citizenship in a Member State, we firsttifhave to refer to Article 17
paragraph 1 of the EC Treahestablishing the European Community, which

% Concluded on 10 February, 1947, and ratified by YA¢tll of 1947. For its Hungarian text
see, VINCENTI Gusztav and GAL LaszI6 (edsMagyar Torvénytar1947. évi torvény-
cikkek[The Body of Hungarian Law: Acts of 1947]. Budapéstnklin, 1948, pp. 142-177;
for a new edition, seandras GER) (ed.), SorsdontésefFateful Decisions], Budapest: Gon-
col Kiado, 1990, pp. 299-316.

% Concluded on 4 June, 1920, and ratified by Act XKXXf 1921. For its Hungarian text see,

Gyula TERFI (ed.)Magyar Torvénytar. 1921. évi tdrvénycik@ody of Hungarian Law:

Acts of 1921]. Budapest: Franklin, 1922, pp. 192:26r its new edition, see Andras GBR

op. cit., pp. 163-253.

The only way to evade loosing Hungarian citizepshias by being “opted”, which could

only be exercised for a limited period of time. etcles 63-64 of the Trianon Treaty.

7 Formerly Article 8 of the EC Treaty, now Article paragraph 1 TFEU.
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states: “Citizenship of the Union is hereby estdidd. Every person holding
the nationality of a Member State shall be a aitiaéthe Union. Citizenship of
the Union shall complement and not replace natioitiaenship.”

As far as the personal scope of “national citizgish.e. citizenship of the
Member States, is concerned, the law of the Euroggammunity and the
Union leaves it to the Member States to decide whway wish to endow with
citizenship and the passport it requires. Thisxpressly laid down by the
Declaration on nationality of a Member State (npa@pended to the Treaty
establishing the European Union. It is worth quptthe text exactly: “The
Conference declares that, wherever in the Tredigblshing the European
Community reference is made to nationals of the blEmStates, the question
whether an individual possesses the nationality dflember State shall be
settled solely by reference to the national lavthef Member State concerned.
Member States may declare, for information, who tarée considered their
nationals for Community purposes by way of a datian lodged with the
Presidency and may amend any such declaration ndwgssary.”

4. The Conditions for Hungary’s Accession to the Uon

Obviously, neither the Treaty of Accession of Hulygd nor any of its an-
nexes include any provision contradicting the abarel there was of course
no condition for the country’s joining the Unioratithe number of its citizens
was not to increase. Awarding citizenship is aenmal affair from the point of
view of the law of the Union. Recall also that teeropean Union, Hungary
having submitted its application for accession 894, sought information,
through a long questionnaire about the social a@h@mic situation, the po-
litical aspirations and the condition of the leggstem in Hungary. The related
document open to the public, “Hungary in the 1990s: Answers of the Hun-
garian Government to the Questionnaire of the EemopUnion™® included
the questions in thematic groups. Among them, wd fione enquiring about
the conditions of obtaining Hungarian citizenshipe answers to other ques-
tions are rather instructive however. On the issdfie“cooperation with
neighbouring countries”, Hungary emphasised itgickhat “the movement of
people... should be realised as completely as peséblt also stated with

%8 Accession Treaty of the Czech Republic, Estonia, @yptatvia, Lithuania, Hungary,

Malta, Poland, Slovania and Slovakil L 236 23.09.2003. See Act XXX of 2004 ratifying
the Treaty of Accession to the European Union.Miagyar Kozlény (Hungarian Official
Journal), no. 60, vol. I, 30 April, 2004.

Imre FORGACS (ed.)Magyarorszag a ‘90-es évtizedben. A magyar korméilgsza az
Eurépai Unio kérdivére — roviditett valtozgiHungary in the 1990s: The Answers of the
Hungarian Government to the Questionaire of theopemn Union — abbreviated version].
Budapest: Kuliigyminisztérium és Integracios Stratiédgiunkacsoport, 1997.

0 Ibid, p. 403.
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regard to the theme “justice and home affairs” thabught arrangements “that
would not obstruct the Hungarian minority in thdgmdouring countries in

maintaining their relations with the mother courifyy Thus the “special re-

lationship” to be maintained with the cross-bor#emgarian minority would

hardly have taken the European Union by surprise.

Obviously, obtaining Hungarian citizenship doesed have bearings on inte-
gration, because a Hungarian citizen is autométi@alcitizen of the Union,
and can exercise all the related rights and fresddinus, granting citizenship
under eased conditions would mean awarding Hungadiaing beyond the
present borders of Hungary the opportunity of acgeds it were individually,
to the European Union, irrespective of which nemlring state they live in.
This would also entitle them to reside, work andugebusiness freely in any of
the Member States of the Union. Moreover, they wdo able to petition
European Parliament. Slovakia and Slovenia accéal¢de Union already in
2004, Romania in 2007, and Croatia will follow smita couple of years, but
Serbia and the Ukraine are not likely to join ie tiear future. The extension of
Hungarian citizenship would mean that Hungariansth& mother country
“carry” other members of their nation into the Hugan Union, restoring the
historical community of fate and preventing thag¢ thorders of integration
separate Hungarians living within and without tbertry.

5. The Jurisprudence of the European Court of Justie

The Luxembourg Court addressed the issues of métfip among others in the
Kaur casé” this however does not pertain to Hungary and grgrifungarian
citizenship. It had to do with the assessment dédaration appended to the
Accession Treaty of the United Kingddthin point of fact, it is a characteristic
feature of the Hungarian situation that the Acamsdireaty is silent about the
issue of citizenship. In the lack of any provisiorthat treaty or any Hungarian
declaration of the kind, it therefore cannot b&lsais it was in the debate pre-
ceding the referendum — that “the all-time stat¢hef rules of Hungarian citi-
zenship was a significant basis of concluding tieeession Treaty.”

In contrast, the clarification of the issues oftBh citizenship was particularly
justified in the case of the UK accession due towarious types of citizenship
offered to those living in the British Commonwealsiuch as: “Citizen of the

1 |bid, p. 408.

62 Case C-192/99, The Queen v. Secretary of StatthéoHome Departement ex parte Manijit
Kaur, ECR @001), pp. 1-1237-1269.

83 “Declaration by the Government of the United Kingudof Great Britain and Northern Ire-
land on the definition of the term ‘nationals’ arad to the Final Act of the Treaty concern-
ing the Accession of the Kingdom of Denmark, Irelaand the United Kingdom of Great
Britain and Northern Ireland to the European Comniesiit See the ruling in the Kaaggase,
ECR @001), p. I-1269.
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United Kingdom and Colonies” or “British OverseasiZen”. These citizens,
who were endowed with limited rights, in all probep outnumbered the total
population of the European Communities at the tiavg the scope of their
rights, with special regard to the free movemernetons, was not in the least
indifferent to the Common Market. (The Kaur casatiomed above evidenced
this very specific social background, dealing witle residential rights of a
Kenyan citizen in the United Kingdom and the Unjohhe European Court,
however, even in this case, simply referred thetanditack to the declaration
the UK made as a Member State, and essentiallyjnéecfrom having the law
of the Union make a determination on the iséue.

However unequivocal, this legal situation doespretlude the possibility that
a neighbouring Union Member State should take Hunga the European
Court on the basis of Article 259 TFEU, statingtth&has failed to fulfil an
obligation under the Treatie&Such a lawsuit is not very likely, however, not
only because of the counter arguments based onastibe law, but because
the case would first have to be referred to the @msion for its views, and,
furthermore, the procedure is seldom employed.

6. Recent Development of Law

As far as the recent development of law is conaeme would be justified in
citing Article 1-10 (2) of the Treaty establishimgConstitution for Europe, es-
sentially repeating Article 17 (8) of the EC Treatyoted above, which states
that Union citizenship shall not replace “nationeifizenship. The declarations
appended to the Constitution did not include Dedian 2 we referred to
above, which explicitly relegates the definition afizenship to the Member
States. But there is no need to repeat the deidiarbecause the last sentence
in Article IV-438 (3) was specifically meant to gezve the legal effect of the
declarations the Member States had made earlmugththe Constitution was
meant to repeal all former founding treaties arelrtamendment&That this

% “In order to determine whether a person is a nafiof the United Kingdom of Great Britain

and Northern Ireland for the purposes of Commuraity, lit is necessary to refer to the 1982
Declaration by the Government of the United KingdoinGreat Britain and Northern Ireland
on the definition of the term ‘nationals’ which fteped the 1972 Declaration by the Gov-
ernment of the United Kingdom of Great Britain anartern Ireland on the definition of the
term ‘nationals’, annexed to the Final Act of theedty concerning the Accession of the
Kingdom of Denmark, Ireland and the United KingdomGreat Britain and Northern Ire-
land to the European Communities.” Ibid. In Dediara 63. annexed to the Lisbon Treaty
the United Kingdom reiterated its Declaration made31 December 1982.

5 Former Article 227 (1) of the EC Treaty.

® S0 reads Article IV-438 (3): “The acts of the ingions, bodies, offices and agencies adopted
on the basis of the treaties and acts repealedtimleNV-437 shall remain in force. Their legal
effects shall be preserved until those acts ameated, annulled or amended in the implementa-
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power of the Member States would continue to asistiearly marked by the
declaration on the definition of “nationals” the itél Kingdom appended to
the Constitutional Treaty and later to the Tredtyziebon, renewing its former
declaration theredf. Finally Article 20 TFEU confirms again that “ciémship
of the Union shall be additional to and not replaagonal citizenship”

7. The Convention on Nationality of 1997

The Convention on Nationality of the Council of BEpé® requires special
assessment when regarding the granting of citizenstthose belonging to the
Hungarian nation but without permanent residencelungary. The Conven-
tion recognises that “Each State shall determirgeuits own law who are its
nationals.” However, it also lays down the prohdritof discrimination, stat-
ing: “The rules of a State Party on nationalitg.[ito this Convention] shall not
contain distinctions or include any practice whaghount to discrimination on
the grounds of sex, religion, race, colour or malmr ethnic origin®

In a statement on granting Hungarian citizenshigietreased conditions issued
on 1 December, 2003, the President of the Repwoblldungary asserted that
the annulment of the requirement of permanent eesiel would accord with
international law and the prohibition of discrimiioa in Article 5 of the Euro-
pean Convention on Nationality in particular. Thatement formulated this
possibility for those non-Hungarian nationals, mariywhose forebears had
been Hungarian citizens. Such persons could haga bevarded preferential
naturalization even under Article 4 (3) of Citizhips Act effective then. Ac-
cording to the expert consultations preceding ttesigential statement, privi-

tion of this Treaty. The same shall apply to agre®is concluded between Member States on
the basis of the treaties and acts repealed bgldi-437. The other components of the acquis
of the Community and of the Union existing at tineet of the entry into force of this Treaty, in
particular the interinstitutional agreements, deois and agreements arrived at by the Repre-
sentatives of the Governments of the Member Statesting within the Council, the agree-
ments concluded by the Member States on the fumiotjoof the Union or of the Community or
linked to action by the Union or by the Communttye declarations, including those made in
the context of intergovernmental conferences, a$ agelthe resolutions or other positions
adopted by the European Council or the Council émake relating to the Union or to the
Community adopted by common accord by the MembéesStshall also be preserved until
they have been deleted or ameridédlics added).
See Annex 46 of the Treaty establishing a Congiitfbr Europe.
8  Ratified by Hungary in Act Il of 13 February, 2002
8 For a detailed discussion of the Convention, seerR€VACS, ‘A kets allampolgarsag
kérdése az Eurdpa Tanacs nemzetkdzi édéseinek koordinatai k6zétfThe Question of
Dual Citizenshipin the Coordinates of the International Agreemerftshe Council of
Europe], Manuscript based on a workshop lectureveleld at the Hungarian Academy of
Sciences on 10 March, 2004.
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leging this group of persons would not infringeermational law because, as
the Council of Europe had emphasised in an int&apve report on the Con-
vention, it is permitted practice for states t@utate conditions for granting

citizenship, which might be preferential treatmetcertain persons under
given circumstances. Generally accepted and lagdotlitions of preferential

naturalisation include the knowledge of the languafythe country, descent
and place of birth?

8. The Report of the Venice Commission

Essentially, this view was confirmed by the repmfrthe European Commis-
sion for Democracy through Law (Venice CommissitRjeferential Treat-
ment of National Minorities by Their Kin-Staté”upheld, whichmutatis mu-
tandis can also be invoked now: “As regards the basistHer difference in
treatment under the laws and regulations in quesiio the Commission’s
opinion the circumstance that part of the poputatfogiven a less favourable
treatment on the basis of their not belonging $pecific ethnic group is not, of
itself, discriminatory, nor contrary to the prinigp of international law. In-
deed, the ethnic targeting is commonly done, f@anaple, in laws on citizen-
ship.”? Finally, we must also mention Resolution 770/H2@d the Hungar-
ian Constitutional Court, which, on the basis déipreting the Convention on
Nationality and on the example of several Europsamtries, concluded that
all cases of preferential treatment by states vgranting citizenship cannot be
deemed to infringe Article 5 of the ConventiGrHowever, a regulation based
on a general concept of nation, which is more eugihan one relying on de-
scent and not sufficiently defined, would be farrendisquieting, not to men-
tion that “the Convention contains many provisiatesigned to prevent an
arbitrary exercise of powers which may also resuttiscrimination.”

0 Point 40 of the Explanatory Report says: “Commonmelas of justified grounds for the

differentiation of preferential treatment are tleguirement of knowledge of national lan-
guage in order to be naturalised and the facititaimjuisition of nationality due to descent or
place of hirth.” This was practically what the expmaterial of the Foreign Ministry sub-
mitted to the Citizenship Committee of the HungarRermanent Conference (MAERT),
manuscript, 2004.

Approved of by the @ Plenary of the Venice Commission (19-20 OctobeiQ120 see
http://www.venice.coe.int/docs/2001/CDL-INF(2001)ed.&itml.

See page 23 of the document.

See point I1I/3 of the Resolution.

See Péter KOVACS, op. cit., referring to pagesof#e Interpretive Report on the Conven-
tion on Nationality.
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VI. On the Hungarian Status Act
in Terms of the Law of the European Uniorf®

1. Invoking the Law of the Union

In justifying the 2003 amendment of the Hungaridat® Act’® references
frequently have been made to the accession to tinepEan Union and the
law of the Union (the Community), but often hasiily based on unguarded
foreign opinion. The law of the European Union riegsl thorough analysis,
and tagline references ought to be avoided. Allittoge so because legisla-
tion amounting to tens of thousands of pages nadés$ias several strains
and carries complex messages — it would be ragickoup one thread with-
out paying heed to the whole texture of Europeam [Burthermore, apart
from the most important issues, the various cood#iof Hungarian acces-
sion should also not be left out of consideration.

2. The Treaty of Accession

Sticking to the accession itself, it should immeeliabe noted that neither does
the Treaty nor do its Protocol and Annexes mentienStatus Act, and none
provide for its amendment. Hungary undertook nadhsoiligation. Perfectly
aware of the then-effective Status Act, the Eurap€ammission made its
proposal on accepting Hungary's application to Wnimembership, and the
European Union supported the accession in this ledne. We are justified in
assuming that had the Commission had any qualmst dbe issue, it would
certainly have initiated consultations with Hungérgt had become a Member
State in the meantime, and that, assuming a wasg#-scenario, it could even
have brought an action against it before the Ewaop@ourt of Justic. After
all, it is up to the European Court to decide amfihal and authentic interpre-
tation of the law of the Unioff. The Member States of the European Union and
enterprises working in them have often taken tek of being judged by the
European Court in matters far less in significanda order, for instance, to
protect their national or business interests, the Italians did to protect the
namepastd® or the packaging dProsciuto di Parm&’

S For a comprehensive review of the issue, but eitiphases differing from this chapter, see

Frank HOFFMEISTER, op. cit., pp. 96-100.

8 Act LXII of 2001 on Hungarians living in neighbéng countries, and Act LVII of 2003
amending Act LXII of 2001.

T As provided for by Article 226 of the EC, now Atéc258 TFEU.

8 See, among others, Articles 220, 226 and 234 ®f88 Treaty, now Article 19 TEU and
Articles 258, 267 TFEU.

9 See case 407/85, Drei Glocken v. USL Centro S@R(1988), p. 4233.
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3. The Charge of Discrimination on Grounds of Natioality

As is well known, the Hungarian government chosetlzer way, another tac-
tics. It voluntarily drafted a comprehensive amerdimof the Status Act to
modify its very structure, and requested the opiribthe competent Commis-
sioner of the European Commission. This was howt&uUxerheugen, late
Commissioner for Enlargement, came to write his m@Al-known letter to the
incumbent Hungarian Prime-Minister and its summampext* As far as sub-
stance is concerned, the most serious charge delvatiainst the act was dis-
crimination on grounds of nationality and ethniguor. It is of course fact that
the law of the Union prohibits discrimination onognds of nationality. But
does the notorious Article 12 (6) of the EC Treakyw Article 18 TFEU apply
to the original version of the Status Act? Couldchgary have been found fault
with on this count? In all probability, it could nd@ he prohibition of negative
discrimination on grounds of nationality had beerrfulated and modelled on
the basis of a life situation all too different.asituation was where a worker,
a tourist or an entrepreneur from one Member Stet# to another, and found
him- or herself at a disadvantage compared toeti§zof the Member State;
where a German worker had to meet stricter conditifior employment in
France than his French colleagues only becauseaSenat a French citizen,
which genuinely breached the principle of free eyplent and enterprise in
the single European market.

4. A New Direction in Minority Protection

This was not the case with the Status Act. It meame¢w direction in minority
protection: support for some two million Hungaridivéng beyond the present
borders of Hungary in the spirit of the protectminnational identity, self-re-
spect and culture. It was an act of solidarity ecassistance for the weaker
members of the nation. Moreover, not a single @itinf the European Union
would have been discriminated against as comparddungarians under the
Status Act; neither internal equality before the kaor the free movement of
persons as protected by Union law would have hefeinged.

8 See case C-108/01, Consorzio del Prosciutto di ®amd Salumificio S. Rita SpA v. Asda
Stores Ltd and Hygrade Foods LECR(2003), p. I-5121.

“Assessment of the compatibility of the revisedaftir'Law on Hungarians living in
neighbouring States’ with European standards atld the norms and principles of interna-
tional law (findings of the Council of Europe’s VeaiCommission) and with the EU law.”
The opinion expressed concern that the law wowdtera political link, and have an extra-
territorial and discriminative effect.
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However, as a result of the Union-level recognimbradvantageous or positive
discrimination on grounds of ethnic oridfnthe concept of discrimination on
grounds of nationality might also need to be reixtared. It would be reason-
able to take a more sophisticated and moderateesianso far as support for
national minorities would be exempted from chargésdiscrimination on
grounds of citizenship. This is all the more trgesaveral Member States of the
European Union support members of their nations in@beyond their bor-
ders through arrangements comparable to the Hamg&tatus Act. Suffice it
to refer to the Romanian, Slovak, Austrian, ltalianGreek example§.It is a
telling fact that the European Commission has neadlied into doubt the le-
gality and justifiability of these laws and praessc No action has ever been
brought before the European Court of Justice becatishe support given to
Greek or Italian minorities living outside their ther country. No doubt, Hun-
gary would have also been saved from such an ottibsreover, it is a con-
tradiction in terms to expect to pass a benefit Vathout legal right to real
benefits. As the Hungarian President put it at ating of the Hungarian Per-
manent Conference in 2003: “a Status Act withowitpee discrimination...
amounts to squaring a circl&.”

82 See Council Directive 2000/43/EC of 29 June 2@@flémenting the principle of equal treatment
between persons irrespective of racial or ethnggrolOJ L 180 19.7.2000, pp. 22-26.

The Laszl6 Teleki Institute for Central-East Ewgap Studies published several volumes on
the Status Act, such as Zoltan KANTQ®I.),A statustérvény. Dokumentumok, tanulmanyok
publicisztika[The Status Act. Documents, Studies]. Budapesekidlaszlé Alapitvany, 2002
[Zoltdn Kantor, 2002a]; iden2002b. For the texts of the Romanian, Slovak andeslian
laws, see the Dual Citizenship homepage of thetltstiof Ethnic and National Minority
Studies of the Hungarian Academy of Sciences, #szlb Teleki Institute and Department of
International Law of Corvinus University: http://wwkettosallampolgarsag.mtaki.hu/ (updated
until the summer of 2005).

Frank Hoffmeister takes a positive view of thessige exerted by the European Commission
on the issue of the Hungarian Status Act, regariliag a means of solving tensions between
candidate countries: “In conclusion, this exampéendnstrates that informal mediation by
the European Commission played a significant role ihighly complex issue of minority
protection, involving deep differences in the higtal perceptions of the future member
states. ...the EU exercised the decisive leveragéhencountries concerned to strive for
compromise, when the European Commission puts liscabweight behind the Council of
Europe expert advice” op. cit., p. 100. Howeverffieister addressed the issue in terms of
neither history nor Community law. That the mediatize so much welcomed proved to
bring about a mere pseudo-solution was clearly dhestnated by the elemental upsurge of the
demand for Hungarian citizenship among cross-barilergarians following the debilitation
of the Status Act. Characteristically, the Europ€ammission never exerted as much of its
influence against an openly discriminative, rigkpdving act, one still in effect though not
applied — the Benes Decrees, as it did for the amentof the Status Act.

See the homepage of the Office the PresidenteoRepublic of Hungary: http://www.keh.hu
(17 June, 2003)
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5. Conclusion

Accession to European integration and its law dagsmply that the interests
of nations and national minorities have vanishedliesolved in a pan-Euro-
pean melting pot; it only means that the fora, riteans and references of en-
forcing interests have been partly changed. Furtter European Union has
only a very limited means of promoting minority fction at its disposal, but
it has also often lacked the understanding to n@isegthe significance of the
issue. In elaborating the means of minority prabectwithin the European
Union, the principle of proportionality and the tuie of moderation should be
maintained, since two competing concerns need tebenciled. On the one
hand, European integration should provide moreogerprotection to national
minorities than it has done to date; on the otlzrdhin keeping with the prin-
ciple of subsidiarity, with the respect for thetgadar and the local, no central
“European” solutions should be hoped for: the lefellember States is going
to be ineluctable in this area.



