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It is an increasingly popular idea both among ligehtsia and political actors
that the reduction of employment rights of permameorkers, especially with
regard to dismissal, would lead to a more dynammolir market providing
more jobs. | am rather sceptical about the firmness of thenftation of this

reasoning. In this paper | present my argumentoimection with the recent
“flexicurity debate” arranged around the phenomeobiixed-term contracts.

Fixed-term contract has been a central featurengfl@/ment practise in the
past decades. The proportion of fixed-term congrdets started to grow al-
ready in the early 1990s in Western Europe, whilehie Central European
countries it is still a relatively new phenomeridBy 2005, however, the fixed-
term employment has been alreadgre widespreaéh the new member states
than in the old ones: in the EU-15 the proportibfixed-term contract was 14
% while it was 15,6 % in the ten new member stdRetand experienced the
most considerable increase of fixed-term employnbetiveen 1998 and 2005,
where the proportion of fixed term employees greamf 11,9 % ta25,5 % In
Spainthe level of fixed-term contracts remained outdtagly high in the ob-
served period: abov80 % as a percentage of total employment. All over
Europe,young workersare most affected by this precarious type of embtr
30,7% of employees under 30 had fixed-term contim@005 compared to
9,1% for employees above 30. In Spain, 54,6% ofleyees under 30 were on

1 See for exampleGreen Papeon modernising labour law to meet the challendehe21st

century.” COM(2006) 708 final. For further discussiee point 2.1. below.

SeeFrancois Eyraud and Daniel Vaughan-Whitehe&mployment and Working Condi-

tions in the Enlarged EU: Innovations and New Ridks. Frangois Eyraud and Daniel

Vaughan-Whitehead (eds.): Evolving World of Workilire Enlarged EU. Progress and Vul-
nerability. International Labour Office and Europe@ommission. Geneva, 2007, p. 1-52,
pp. 3-4.
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fixed-term contract. As far as specific types of fixed-term employmeng
concerned, the increase pfoject-based contractand agency contractare
reported in the EU-15. In Sweden, since 1990 thmbar of employees em-
ployed for only the duration of a project has dedl The level of agency
work is the highest in UK (5% of the total workferocn 2004), followed by
Luxemburg, the Netherlands (both 2,5%) and FraRdeéx).

In Hungary, according to the overall labour market indicattine proportion of
fixed term contracts is not outstandingly high.hsiigh the number of fixed-
term contracts is still relatively low overall, tieeis a high and increasing rate
of fixed-term contracts amongew hires particularly new hires from unem-
ployment. More thar80 % of newly hired workers are given only fixed-term
contracts, while the ratio for new hires from unéwgment is even higher:
more tharb0 % Agency work is still not widespread in the Ceh&aropean
countries, which is true for Hungary, as well. Nibvadess, agency work is on
the rise in Hungary in some companies almost half of the employeesar-
ployed through agencies, as will be demonstratdéddrthird part of this article
in Case B.

This article explores the issue of fixed-term caats from three angles: labour
market indicators, regulation and employment psactf enterprises. In the
first part of the paper, an account will be givaaséd orlabour statistics on
the incidence of fixed-term contracts in variousiabgroups, and its relation
to job stability, working time and wages. In theaed part, theegulation of
fixed-term employment will be discussed. In thistEpecial attention will be
given to the 99/70/EC Directive, the Hungarian fations and also to those
countries’ legislation, which are burdened withautstandingly high level of
fixed-term contracts, namely to the Spanish andsPdgislation. In the third
part, twocase studiesvill be discussed to highlight specific aspectdixéd-
term employment in the practise of enterprise<Cdise A a fight over a modi-
fication of a collective agreement is discussedcwhimited the ratio of fixed-
term contracts in 5 percent of the workforce. CBgmovides an excellent ex-
ample of innovative employment policy in the forrh amoperation between

3 SeeRafael Mufios de Bustillo Llorent&pain: The Paradox of Job Security alongside High

Employment Growth. In: Frangois Eyraud and Daniaughan-Whitehead (eds.): Evolving
World of Work in the Enlarged EU. Progress and \éua#tbility. International Labour Office
and European Commission. Geneva, 2007, p. 437-4$7941-42.

SeeJenny LundbergSweden: From Permanent to temporary EmploymerdtiRakhips. In:
Francois Eyraud and Daniel Vaughan-Whitehead (e@9lving World of Work in the
Enlarged EU. Progress and Vulnerability. InternagioLabour Office and European Com-
mission. Geneva, 2007, p. 479-514. pp. 482.

To address the problematique of the rising nunatbergency work, the modification of the
Labour Code in 2001 regulated the legal institubbagency work in Part Ill. Chapter IX of
the Labour Code [further on LC].
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two employers and an agency which provided almeat-yound employment

for unskilled workers at two employers with diffatgpeak seasons. In the con-
cluding fourth part fixed-term employment will beYexamined in the context

of flexicurity.

1. Fixed-term employment in the labour market

As discussed in a comparative study by Cazes argpddeva, employment
contracts have typically been of indefinite duratim Central and Eastern
Europe’ This holds for Hungary, too, as far as the totadit employment con-

tracts is concerned. According to the Labour F@uevey the vast majority

(app. 3.2 million) of the employed population (aBpt million) are employed
under an employment contract of unlimited duration.

1.1. Growing proportion of fixed term contracts amag new hires

Although the number of fixed-term contracts isl sélatively low overall, there
is a high and increasing rate of fixed-term corr@nongnew hires particu-
larly new hires from unemployment. More tha@ % of newly hired workers
are employed with fixed-term contracts, while thga for new hires from un-
employment is even higher: more thah % despite the fact that in the work-
force as a whole only abo6t7 % of employment contracts are fixed-term.
Table 1 shows that the proportion of fixed-termtcacts increased by less than
1% in relation to all contracts, but by more th&¥4lin relation to new con-
tracts between 1997 — 2003.

5 A previous version of this part of the paper baen published ilNacsa, Beata — Kl

Janos Hungary: Employment Instability due to Fixed-Te@ontracts. In: Frangois Eyraud
and Daniel Vaughan-Whitehead (eds.): Evolving WarldNork in the Enlarged EU. Pro-
gress and Vulnerability. International Labour Gdfiand European Commission. Geneva,
2007, p. 317-357. pp. 324-334.

Cazes, Sandrine and Nesporova, Alena: Labour msarke Central and South-Eastern
Europe: From transition to stabilization. @azes, Sandrine and Nesporova, Alena: Flexicu-
rity. A relevant approach in Central and Eastern &pe.ILO, Geneva, 2007, p. 9-56, pp.
19-20.

Labour Force Survey [later on: LFS] is a représtre quarterly household survey con-
ducted by the Central Statistical Office (CSO) sid@92. Data are collected about each
member of the surveyed households and an ‘actipistionnaire’ is filled with those aged
15-74. The survey has a rotating panel structutie @ach quarter 1/6 of the sample dropped
after spending 6 quarters in the survey, and replagith a randomly chosen new cohort.
The number of observations varied between 82 anth&ssand in 1999-2001. Individuals
can be identified across waves. The cases are tedidgly the CSO to ensure representativ-
ity. All calculations in this paper used these visg
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Table 1. Proportion of fixed-term contracts withalli and new employment
contracts, Hungary (%)

Year of interview  All employees New employees

1997 6.30 40.09
1998 6.43 39.47
1999 6.00 47.26
2000 6.99 48.70
2001 7.27 50.39
2002 6.96 52.80
2003 7.19 52.34

Note New employees: hired within 3 months prior to tinérview. LFS,
N=517,200 quarterly employment spells.

We used the pooled LFS sample to study how theagibity of being given a
fixed-term contract was affected by worker and fainaracteristics, overall and
in the case of new hiré<Relatively high shares of fixed-term contracts ago
younger and elderly workers and those with onlyrim@ry education are ob-
served in the pooled LFS data. There are also gpows — such as employed
pensioners, parents engaged in childcare and upgatplpeople involved in
public works — with a very high probability of hag fixed-term contracts.
More importantly, differences by occupation seerhdasubstantial. Workers in
elementary and traditional skilled blue-collasccupations are much more
likely to have a temporary job than drivers, tegtiaector workers and white-
collars.

Compared to the occupation-specific differences sbetor-specific ones are
smaller, with only construction, services and tlljg sector having signifi-
cantly higher fixed-term contract shares than afdftice, the reference cate-
gory!® The difference between state and private firmsuantsto a mere 0.7%
and the male—female difference is only 0.5%. Thmuaheffects are also small
and hint at a minor increase in the share of fitexd: contracts as the economy
was hit by recession in 2001-2003. The major difiees are those connected
to ageandoccupation To make the magnitudes perceptible we can cdksula
for instance, that a primary degree holder emplog®gdn industrial labourer

The estimates are based on a sample of 517,08@dy employment spells pertaining to
149,000 workers aged 15-64. Type of contract waked@s a dummy, with 1 standing for
all types of fixed-term contract.

In the observed period, the main reason why fieeth contracts are frequent in the public
sector is that the unemployed engaged in publicksvavere counted as employed by the
local government.

10
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somewhere in the countryside is 23% more likelpeacemployed with a fixed-
term contract than a Budapest school teacher dfasimge and gender. The
mean predicted probability of fixed-term contrafets from 26% at age 15 to
14% at age 20, 5% at age 40, and moves back tobi2&fe 60. The propor-
tion of young peopleemployed on a fixed-term basis is on the riseyudgoac-
cording to the LFS ad hoc module on youth employmen2004, 95% of
young people preferred permanent contracts, comsgléixed-term contracts
to be too unstable. The results f@ew contractdint at an extension of fixed-
term contracts to older workers (age effects arakerethan in relation to con-
tracts as a whole) and blue-collar occupationsimegal.

1.2. Duration of fixed-term and open-ended contract

The typically short duration of fixed-term contrsaloes not imply that the
employment relationship comes to an end when thdract expires. In as
many as4.3%of the cases observed in the 1997-2003 panel tevagdonger
than the established duration of the contract. Thithe case, for instance,
when a worker with a 1-3 month fixed-term contfa&$ four months’ tenure,
suggesting that she or he had a previous contiictire same employet*

A fixed-term contract spell was more likely to ténate than a permanent con-
tract at any point in time by 6.7%, other thingsngeequal. Compared to the
mean termination probability of 2.6% this seemsisaerable difference. The
probability of being unemployed once the job wasnirated amounted to
73%. Obviously, there is some endogeneity herekersrwith high prior prob-
ability of being fired within a short time, or exged to high risk of plant clo-
sures and seasonal downturns, are more likely toffeeed fixed-term con-
tracts than other workers. In this senfieed-term contracts are a symptom
rather than a cause of job instabilifyurning to the effects of other variables,
with the exception of some marginal groups, suchumic works participants
and employed pensioners, we find relatively smatiMeen-group differences
in terms of probabilities of termination of emplogm with the exception of
age tPZat has strong effects. Exit probabilitiekifell997—99 and rose in 2000—
2003:

11 Calculations based on our pooled LFS sample. titiidr reference see note 9 above.

12" The probability of exit coming down from 10% t&Setween the ages of 15 and 20, falling
further to a range of 1.5-2% characteristic of prage adults, and increasing to 2—-4% in
cohorts older than 50. Both education and indudfects appear to be relatively weak, with
the between-group differences seldom exceedingUnskilled labourers and farmers have
substantially higher risks of separation, abouténihe sample average, while other blue-
collars have an extra risk of about 0.7—-0.8%. Foranletails see tH¢acsa — Ko, see note
6 above.
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Consequently, fixed-term contracts can be assatiaith a higher risk of un-
employment. Workers employed with fixed-term coctsavere not only more
likely to leave/lose their jobs but were also miikely to becomeunemployed
or inactive once their jobs were terminated. The differendsvben them and
their observationally equivalent counterparts waisvery large, however. This
probability was higher by 5.3% in the case of weoskeith fixed-term con-
tracts compared to workers with permanent contrdtte coefficients for other
variables suggest strorage effectswith the predicted conditional risk of be-
coming unemployed being about 80% with young jaefe, 70% with prime-
age adults, and close to 90% with elderly personskilled workers have sig-
nificantly higher risks, as do private sector ergples and those living in the
countryside. With a few exceptions, the sector aodupation dummies are
insignificant. The year effects suggest a marksd i the unemployment risks
(deteriorating re-employment probabilities) aftep@’?

1.3. High share of minimum and subminimum wage wor&rs among fixed-
term contract workers

Low wages and fixed-term contracts are highly dateel, as indicated by the
coefficients on sub-minimum and minimum wages. Tih®n-related variables
also have significant impact: the risk of fixedraecontracts is lower by about
2% inunionized firmsand by 3% for union members. For the limitingtéaof
union representation see also Case A in the tlardqf the paper. After con-
trolling for these variables, firm size and ownépdiave no significant impact.
Temporary jobs more frequently ocdarhigh-unemployment regionall else
being equal, suggesting that the pressure of urgmant plays a role in the
spread of fixed-term contracts.

Table 2 presents data on wages and wage settiogein-ended contract and
fixed-term contract jobs in April-June 2001, thdyoperiod covering wages
since the start of the LFS (1992Monthly earnings werg4% lowerin fixed-
term contracts, of which 10% was accounted for dayositional differences.
The same held for hourly earnings. There was a Hift@ence in the share of
minimum wage workers (18.2%, falling to 12.2% aftentrolling for observ-
ables) and subminimum wages. This pattern mayyphs#l explained by the

13 Equations looking at the probability of becomingemployed rather than non-employed
yield similar results.

In LFS Supplementary Survey April-June 2001, oesients working as employees or co-
operative members (22,415 out of 30,485 workersleyed by ILO-OECD standards) were
asked to tell their last month’s gross or net e&ysi The gross value of net earnings was cal-
culated by the CSO using tax tables. We used thesdigures as reported by the CSO and
weighted the cases followed in a spell panel withirt base period weights of April-June
2001. (The LFS does not collect wage data on daegasis.)

14
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considerable difference in the proportion covergdcbllective wage agree-
ments (of any kind, as reported by the respondésg)shown in Neumann
(2002), collective wage agreements may not havehnimnpact on average
earnings but they do reduce the incidence of lowes® Furthermore, the
lack of union control may make room for ‘under-ttainter’ payment prac-
tices wherein the employer combines a taxed minimuage with informal
cash payments. Where the latter practices are lpréyahe earnings differen-
tial between permanent contracts and temporaryracist should be regarded
as an upper-bound estimate.

Table 2. Wages and wage setting in jobs with opelee@ and fixed-term con-
tracts, April-June 2001, Hungary

Difference
Open-ended Fixed-term Raw Controlled

Monthly gross wage (log) 1111 10.87 -0.24 -0.14
Hourly gross wage (log) 5.95 5.74 -0.21 -0.11

i — 0,
Paid 95-105% of the 143 325 18.2 12.2
minimum wage, %

i 0,
Paid Ies_s Fhan 95% 30 71 a1 28
of the minimum wage, %
Covered by collective 218 91 _12.7 69
wage agreement, %
LFS 2001 April-June, N=22,391
‘Controlled’ shows legit marginal effects after calling the equations for age, educatiagn,
tenure, immigrant status, state ownership, unenmpéoy experience, marital status and
number of children.

Workers in fixed-term jobs are paid lower wageslaeducational levels and
years of age, but their age/earnings profiles ¥oltifferent paths at low and
high levels of education. Generally, the age/easiprofiles predicted wid-
ening gapbetween temporary workers and permanent contraxkess at older
ages. The open-ended contract / fixed-term congapt begins to widen at
about age 40-45 in case of higher education gragduat about age 3540 in
case of a vocational or secondary education, arghidg as age 25-30 in case
of primary school education or lower. Wages ardiq@aarly low for elderly
unskilled worker@mployed on temporary contracts.

15 Neumann, Laszl6: Does decentralised collectivgydining have any effect on the labour

market?European Journal of Industrial Relationgol. 8, No. 1. 2002. p. 11-33.
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1.4. Are fixed-term contract jobs and workers negavely selected?

Any findings suggesting that fixed-term contractrkeys are paid lower wages
and experience shorter employment spells than tbpan-ended contract
counterparts are subject to the suspicion thag#pecan be explained by dif-
ferences in unobserved characteristics. A conjedike this is hard to avoid.
What we can show, nevertheless, is that fixed-teomtract jobs are no less
skill-intensive than open-ended contract jobs, trad fixed-term contract and
open-ended contract workers do not differ in teahBindamental measurable
skills. We use data from the International Adultekacy Survey (IALS) of
1998 (OECD 2000) containing 2482 observations opleyed workers in
Hungary. The fixed-term contract share in this slettavas 6.75%, practically
equal to the LFS figure of 6.43% for that y&amhe results are presented in
Table 3.

Table 3. Workplace skill requirements and workesi#issby type of contract,
IALS 1998, Hungary

Effect of fixed-term contracts

Dependent variable: Univariate OLS  Multivariate OLS
1.204 .804
Number of literacy tasks required (0-13) @. 100) ?2.8405)
—0.000 —-0.016
L f th ker li —
og of the worker's mean literacy score (0-500) (0.05) (0.86)

Notes

a) Controlled for 12 industry and 12 occupation chies.

b) Controlled for gender, age, education, Romaieitiyn low-educated father
(ISCED 0 or 1), dummies for persons never attendiogie, play or concert,
never reading books, and never reading newspapers.

Sample: 2,482 employed workers

The results suggest that fixed-term contract jotisaly requiremore read-

ing/writing tasks(by one task) than open-ended contract jobs. fEm&ins true
after controlling for sector and occupation. Woskemployed in fixed-term
contract jobs are just as highly skilled (in terofsliteracy performance) as
their open-ended contract counterparts. We do indt évidence in the only

16 Two variables are used to approximate the séititent of work and the skills of the worker.
The former is measured with an index showing howymaf 13 different reading, writing
and quantitative tasks are required in the worlglathe latter is approximated with the
mean of the respondent’s reading, writing and qtativie scores, which measure literacy
skills on a scale of 0-500. In each case we ruvaniite regressions with an FTC dummy on
the right hand, and a full model with appropriadetcols.
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relevant data set suggesting that the differenetscted in the conditions of
employment regarding wages, working-time pattetresning etc. could be
explained by some sort of skill-based sorting. Cse part three below sup-
ports this finding by demonstrating that agencykeos and permanent work-
ers are doing identical work at the workplace.

1.5. Patterns of working time and access to traingof fixed-term workers

In Hungary the majority of employees (approximatélfs) work a normal
daytime work schedule without shifts. Accordingctse studies carried out in
2004, despite the modification of the Labour Coegibilising working time
arrangements, the demand for flexible use of maepdsvusually met through
overtime rather than different forms of working éinframe’’ As far as the
length of working time is concerned, according he data of Microcensus
2005, one third of managers and professionals &edhployees in the service
sector usually work longer hours than the geneigtlglicable 40 hours work-
ing week'® According to LFS in 2004, 5.5% of workers worked:dime dur-
ing the week preceding the survey, 10.1 hours ena@e. There was no major
difference in length of overtime between blue- adte-collar workers?

Table 4. looks at the differences between opendiedatract and fixed-term
contract jobs in terms of working time using the9192003 LFS panel. It
seems that fixed-term contracts are more oftencased withunpredictable
work scheduleshan open-ended contracts, and this remains ftee @ntrol-
ling for demographic, human-capital and contextuatiables. The usual
weekly working time of those with a predictable edhle does not vary widely
across type of contract; nor does the proportiothofe working long hours.
By contrast, the proportion gfart-timers is 2.5 times higher in fixed-term
contractsthan in permanent ones.

17" Laszl6 Neumann and Beata Nacsa (2004), ‘A rugalti@dmazkodast ésegit szersdésti-

pusok, kulonos tekintettel a Munka Toérvénykonyved20évi médositasanak hatasaira’,
Munkaugyi Szem|&—6.

Agricultural employees work even longer: haltleém work more than 40 hours a week, but
this is justified at the peak of the season, Ce@tatistical Office, Microcensus, 2005. 3. A
foglalkoztatottak helyzete, Budapest 2006.

See Central Statistical Office: Working time agaments (2005):
http://portal.ksh.hu/pls/ksh/docs/hun/xftp/idos#adtf/muszakrend05.pdf. Last visited 1 Sep-
tember 2007.

18

19
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Table 4. Working time in jobs with open-ended axebfterm contracts, 1997—
2003, Hungary

Difference

Open-ended Fixed-term Raw Controllegd
Working time unpredictable (%) 5.6 9.3 3.7 3.3
Usual weekly working time
(if predictable, hours) 40.7 39.6 -11 —08
(Coefficient of variation) (.195) (.234)
Works less than 36 hours
a week (%) 4.4 11.1 6.7 5.3
Works more than 40 hours
a week (%) 15.8 154 -0.4 0.3

Notes
Pooled LFS 1997-2003, N=517,136.

‘Controlled’ shows legit marginal effects after tmfling the equations for the
variables in Table 2.

Access to training is available primarity the employedData from LFS is
available on indicating probability of participatian (re)training (of any kind)
in the four weeks prior to the LFS interview, byéyof contract. It is apparent
from the data of LFS 2003 when more detailed datihheging on retraining
started?’ that fixed-term contracts are associated Wéts retrainingin the
case ofyoung low-skilledworkers andmore retraining in the case ofoung
high-skilledworkers. For older workers we find negligible di#tnces by type
of contract and generally much lower training apttion rates. It seems that
for high-skilled young people fixed-term contraoften mean a way of com-
bining work and further studies (the retrainingegaire as high as 30-40%),
while for the low-skilled it unambiguously meang #nd of (or at least a break
in) skills accumulation.

20 Since participation in retraining heavily depemtisage and education, particularly in East-
ern Europe, we use a flexible functional form —hwihe participation dummy on the left
hand and years in school, age and their interactiothe right-hand side — of a probit equa-
tion aimed at predicting the probability of retiaigp separately for FTCs and OECs. Ac-
cording to the International Adult Literacy Survefy1994-98 only 19 per cent of the Czech,
Hungarian, Polish and Slovenian adults attendesdraining course in the year preceding the
interview as opposed to 38 per cent in 17 othetigigating countries. The respective data
were 7 and 18 per cent for low-skilled adults (Oygars in school) and 5 and 14 per cent for
low-skilled people older than 35. (K8l§ calculations using the IALS files. See note 6
above).
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1.6. Future prospects of fixed-term employment

The future of fixed-term contracts can best be a@xiprated by having a closer
look at their incidence imge groups, cohorts and yearBhe fact that a rela-
tively high fraction of young workers are employed fixed-term contracts
may indicate a pure age effect: all cohorts stdttt @ high share of fixed-term
contracts, and gradually move to permanent jobikesgrow older, no matter
where we are in calendar time. Alternatively, thhe patterns may follow from
a calendar year effect: the labour market moves fpermanent to temporary
employment relationships by increasingly concludirgd-term contracts with
young labour market entrants. Table 5. helps terdangle these scenarios in
cohorts older than 16 and younger than 36.

Table 5. Proportion Employed on Fixed-Term Consdry Single Year of Age
and Year, Hungary (%) (LFS)

Age 1997 1998 1999 2000 2001 2002 2003
17 31 28 24 21 24 34 29
18 17 21 23 28 26 24 29
19 20 14 20 23 24 22 30
20 13 15 14 19 21 22 22
21 12 11 13 17 16 15 15
22 9 10 8 13 16 15 16
23 8 8 9 10 11 13 12
24 8 10 8 10 10 10 13
25 7 9 8 9 8 8 10
26 7 7 8 7 8 9 11
27 7 8 7 7 8 7 8
28 5 6 8 9 8 7 8
29 7 8 5 8 8 9 10
30 7 8 8 7 8 8 9
31 5 5 6 7 7 7 7
32 7 6 6 7 7 7 8
33 5 9 6 7 6 5 7
34 6 5 5 7 8 6 6
35 6 8 6 6 10 10 7
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Table 5. shows the proportion employed with fixed¥ contracts by single
year of age and calendar yedr§Ve observe, first of all, that the proportion of
fixed-term contracts fell with age in all calendgrars, and reached levels
around 6-10% by about age 27. However, a compadsthe first and the last
columns suggests a marked rise in fixed-term congfaares at age 18-25, and
a minor increase in most cohorts older than thatydunger ages the fixed-
term contract shares rose by 10-12%. As the botiods aged, their fixed-
term contract shares fell, but not as much as niightxpected on the basis of
the age/fixed-term contract profile of 1997, thereffurther rise of fixed-term
contracts is predictetbr the future.

1.7. Summing up the different aspects of vulnerabtly of fixed-term work-
ers

Those employed on fixed-term contracts in Hungamndtto be young blue-
collars or, to a lesser extent, elderly workereespective of educational at-
tainment. Gender, education, ownership and seatonat matter nearly as
much asage and occupatioin determining who is employed on fixed-term
contracts. Temporary employment seems to be sprgaalinong prime-age
workers and nearly all blue-collar occupations. Kéos employed on fixed-
term contracts are more likely to wonkegular hours and/ordo part-time
work They earn lower wages, particularly at older aayed low levels of edu-
cation. We found evidence that theage differentialis not explained by con-
tract-specific skills differentials. Few of the éd-term contract workers are
covered by collective wage agreements. Among yadgated workers tem-
porary employment and further studies are oftenkined, while young un-
skilled workers in temporary jobs get virtuahy retraining Fixed-term con-
tract workers are exposed to very high risks ofl@s but do not face particu-
lar difficulties finding new jobs compared to thedbservationally similar
counterparts losing permanent jobs. The age-coleant-patterns of fixed-term
contracts forecast further shifts from permanentetaporary employment in
the coming years.

2l Reading the table row by row shows how the FTCeshhanged at a given age. By reading
the table column wise one can see how the cros®satage/FTC profile changed over cal-
endar time. Finally, by moving south-east alondgaganal line can follow the path of a par-
ticular birth cohort. We have over 1500 observation nearly every cell of the matrix, al-
lowing reliable estimates, although smaller randoaking fluctuations do occur.
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2. Regulations on fixed-term employment at interndbnal and national
level

In fixed-term employment contracts the employer #ralemployee agrees on
the duration of the employment contract, for whaehiod the parties undertake
the obligation to maintain the employment relatfops At the expiry date of

the employment contract the employment relationgkipninates automati-

cally, without any legal declaration of the partiés this chapter fixed-term

contracts as an alternative to open-ended contrveititbe investigated. This

alternative relation is shaped by three major aspét) under what conditions
it is allowed for the employer to provide a fixezt#h contract to the employee
instead of open-ended contract, (2) under whatitiond the contract is not

gualified anymore as a fixed term contract but eatin open-ended one, (3)
what are the expenses of terminating the fixed-teomtract before the expiry
date compared to terminating the open-ended cdntsaordinary dismissal.

These aspects will be examined in European levelrational level regula-

tions. Beyond the Hungarian regulations, the Spaaisl Polish legislation has
been selected for investigation due to the fadt ttie level of fixed-term em-

ployment is the highest in Europe in these two twes As the European level
employment policy is dominated by the debate oxidlgity, this issue also

will be discussed to a certain extent.

2.1. Fixed-term employment in the context of flexigrity in Europe

In European context, the issue of fixed-term emplegyt seems to be a part of
the flexicurity debate. The European policy makars concerned with the
problematique of the intensifying competition ablupl level and the aging
European workforce. For many, the term flexicustyms up all those tech-
nigues which might heel the employment-related lemok by providing
enough flexibility to employers to improve compietness, and enough secu-
rity to workers to maintain working and living catidns. Some countries, like
Spain already experiences haibe effectsof promoting heavily particular
type of atypical employment contracts, namely thed-term contracts. In
Spain, as will be discussed below in more detgiéning wide the legal possi-
bility of using fixed-term contracts increased toautstandingly high level the
portion of fixed-term workers, which is associateith an increasing level of
work-related accidents and reduced level of reimginThere are also hints that
the low fertility rate is also related to the uneérty caused by fixed-term
contracts?

22 see note 3 above.
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The main European document regulating fixed-termleyment is theCouncil
Directive 1999/70/EC of 28 June 1999, which is based on tamdwork
agreement on fixed-term work concluded by ETUC, OEland CEEP® The
European social partners were invited by the Cduesolution of 9 February
1999 on the 1999 Employment Guidelines to negotigteements to modern-
ise the organisation of work, including flexible tking arrangements, with the
aim of making undertakings productive and competitind achieving the re-
quired balance between flexibility and security.eTreamble of the frame-
work agreement specifically stated that the squaainers, in line with theux-
embourg Employment Strategy of 199¥m to achieve a better balance be-
tween "flexibility in working time and security favorkers"* After the failure
of the Council to address the question of atypieatk at the European level,
the European social partners managed to reachragnéean this regard and
concluded two major framework agreements, firstpart-time work and sec-
ond, on fixed-term work in 1999. Both framework egments were adapted in
a form of a Directive, on the basis of the Artid@9(2) of the Treaty of Rome.
The two framework agreements are almost identicdlcncentrate only a few
key questions which serve the two following aimstloé social partners: to
improve the quality of (part-time and fixed-termpnk by ensuring the appli-
cation of the principle of non-discrimination; atwdefine clearly the term of
fixed-term and part-time employment in order toverg abuse these precari-
ous forms of work. To this end the social partriemsted the scope of their
agreement into the following subjects: definitiorgual treatment, prevention
of abuse, information and implementatfon.

In the flexicurity debate, which has still contimuaround the original key
guestions, an important stage was the report of\time Kok Committeéon its
official name European Employment Task Force) i@2Which called into
attention the emergence of two-tier labour marktetre is a considerable dif-
ference between the positions of the permanentlgl@rad core employees
and those who are employed through some atypicahgements, for example
fixed-term contracts, not speaking about those wwh® forced to work in

2 For an analysis on the Directive in the contdxbtber international labour law instruments
on atypical employment s&zuglerné Ivanyi JuditAz atipikus munkaviszonyok jogi szaba-
lyozdsa a nemzetkdzi jogban. [The regulation opiggt employment in the international
law] In: Czlcz Ottd és Szabd Istvan (eds.): Munkaiiggzgatas, munkailgyi biraskodas.
Unnepi tanulméanyok Radnay Jézsef 75. szilletésnapigrr on: Radnay Jozsef-jubilelim
Bibor Kiadd, Miskolc 2002. p. 115-140. pp. 125-1@88dHorvéath Istvan A hatarozott idej
foglalkoztatas és a részmunk&idn Radnay Jozsef-jubileum. 2002. p. 197-208. pF-203.

24 Preamble of the framework agreement, first ser@eAnnex Council Directive 1999/70/EC

of 28 June 1999

On the content of the framework agreement (ardOhective) refer to for examplkiss

Gyorgy(ed.): Az Eurdpai Unié munkajoga. Osiris Kiadd, Bpést 2001. pp. 436-443.
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black/gray econom§f, or pushed out from the labour market permanently i

economic inactivity” In order to get closer these two segments, therrep
urged Member States to investigate, and where sapeseduce the level of
protection provided to permanent workers especiallggard of termination of

employment.

The Green Papeon modernising labour law to meet the challenddhan21st
century® [further on: Green Paper] investigated the rol&bbur law in reach-
ing the aim of flexicurity. The reasoning of thee®n Paper was based on the
data that all atypical forms of employment (fixegtrh contracts, part-time
contracts, on-call contracts, zero-hour contraatgncy work, freelance con-
tracts and self-employment) reached almost 40%heBU — 25 workforce in
2005. The Green Paper again called for reducingdetied of employment pro-
tection in the soft way of stating that “the lewdlflexibility provided under
standard contracts may need to be examined to eaharir capacity to fa-
cilitate recruitment, retention and the scope faygpession within the labour
market.”

There is some degree of mutual understanding iméleel for some alteration
in the employment and social policies in Europeeréhas been a considerable
difference, however, on the methods how it sho@ddached. In the shadow
of the Green Paper, on 18 October 2007, the Eunopecial partners reached
an agreement definingKey challenges facing European labour markets:
A joint analysis of European social partnefirther on: Key Challenged} In
contrast to the Green Paper, this agreement stréhgeneed for providing
adequate security for workers under all forms dfitacts in order to tackle

% As for Hungary, illegal undeclared work is subsit, but showing a decreasing tendency.

The most comprehensive surveys of the size ofrtfeernal economy estimate that between

15% and 20% of Hungary's GDP is generated in tii@rimal economy. SeMéria Lacka

‘A “Shocking” Sector’, Budapest: TARKI and KTI-IE (Meh 2000).

In the Hungarian labour market the highest-ineper level inactivity remains the main

challenge due to the withdrawal of the low educatedkforce from the labour market into

economic inactivity. See Janos K®IIA nemfoglalkoztatottak 6sszetétele az ezredfdnalul

Budapesti Munkagazdasagtani Fuze®BWP. 2005/2. Magyar Tudomanyos Akadémia

Kdzgazdasagtudomanyi Intézet. Munkaerdpiaci Kutdkta8udapesti Corvinus Egyetem,

Emberi Etforrasok Tanszék. According to the Central StaastiOffice, in 2006 app.

400,000 inactive persons had no lawful income wietsr.

2 COM(2006) 708 final

2 gee ibid. As will be discussed below, recentassefindings disprove this standpoint.

%0 The Key Challenges, after providing macroeconatiai on European labour market, sums
up the challenges European labour markets aregaciand formulates recommendations on
employment and social policies for the Community #imel member states. In the recom-
mendations for the member states on industriatiogls and labour law, no major policy
shift is mentioned. See http://www.etuc.org/IMG/pBfoch_key challengeDEF-3.pdf. Last
visited on January 2, 2008.
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segmented labour markets; and also called for emmgregal certainty and
transparency with regard to the scope, coveragdtendnforcement of labour
law; and to promote stable employment relationslaipd sustainable labour
market practicesThe agreement of the social partners emphasigedrior-
tance of sound macroeconomic policies and a fabdeitausiness environment
as a precondition of the success of flexicurityigies. The agreement does not
seem to be a breakthrough, rather a summary gidhiical debate we had so
far. In regard of labour law, it is revealing thlé agreemerdoes notcontain
any statement regarding the need for reducing gmpat rights of workers,
which is an important difference between this agrest and the Green Paper.
In this regard the European social partners diddepart from their standpoint
expressed in the Fixed-term Directive. The Direx@mphasised that contracts
of an indefinite duration are, and will continuelte, the general form of em-
ployment relationship between employers and workefgjainst the recom-
mendations of the Wim Kok Report and that of thedsr Paper, in October
2007 the European social partners expressed thdication to maintaimde-
quate security for all types of employment contathe Wim Kok Report and
the Green Paper promotes the equalisation of teiqo of core and periph-
eral workforce at the lower level of peripheral Wforce through the reduction
of legal protection of permanent workers. Contrahg agreement on Key
Challenges rather emphasises the optimal balanftexdsility and security for
all types of contracts, and also, that adequatargganust be providedor
workers under all forms of contra¢fsBeing a political document, the Key
Challenges leaves open several sensitive questiongtheless it seems inevi-
table that the major message of Gxeen Paper has been refused by the social
partners

2.2. Hungarian regulations

The regulations on fixed-term contracts in the Hauran Labour Code are re-
volving aroundfour subjects(1) establishment of the maximum duration of a
fixed-term contract; (2) determination of the cansence if the employee
works further after the day of expiry with the kredge of his/her immediate
supervisor; (3) determination under what conditithms contract is not quali-
fied anymore as a fixed term contract but ratheomam-ended one; (4) specifi-
cation of the methods of termination of the fixedat contract. The regulation
and judicial practice on fixed-term contracts hasrbdiscussed intensively in

31 Preamble of the framework agreement, second rmemteAnnex Council Directive
1999/70/EC of 28 June 1999
%2 Key challenges, Recommendations of labour lawimdstrial relations. p. 61.
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the Hungarian literature in the past ye&rghe discussion in this paper, after a
brief summary on the regulations, will be limitedthe legal conditiondeter-
mining the employer's choiceehen deciding between the establishment of
fixed-term or open-ended contract.

The maximum duration of a fixed term contracffii®e years Into this five-
year-term all employment spells with the same eyglare to be counted with
the exception of those among that longer than 6thsopassed between the
termination of the previous and the starting dédtie subsequent employment
relationship®* The Labour Code does not limit the applicationfieéd-term
contracts by designating the specific purpose ef ftked-term employment
(e.g. employing the worker to replace another worke to the duration of a
specific project), or does not limit the applicatiof fixed-term employment
into specific sectors or branches of econdmy.

The Labour Code determines the employer’'s choiceestablishing several
rules to prevent theisuse of the fixed-term contraet line with the one of the
regulative purposes of the Directive, as was erplhiabove. The establish-
ment of the maximum duration of the fixed-term caat itself could be also
considered as a barrier to the misuse of the firea-contract. If the worker is
needed for longer than five years, then his/herleynpent is considered by
law to be an open-ended contract, so the accuronlati tenure rights could
not be prevented by the employer by establishiritxead-term employment.
The modification of the Labour Code of 2003 goesrefurther when estab-
lishing the rule that if the fixed-term contractswased withoujustified needs
on the side of the employer and it is to violate jilstified needs of the worker,
the contract is considered to be an open-endeddrtes rule applies to cases
not exceeding the maximum duration of five yearsheffixed-term contracts.
The burden of proof is on the worker, who must tewevidence on both parts
of the conjunctive conditions: first of all, thdtere was no justified need for
the establishment of the fixed-term relationshiglmside of the employer and
the establishment aimed the violation of the empddy rights. For me it seems
that providing proof on the lack of justified neents the side of the employer
indicates at the same time that the employer hasechthe fixed-term contract

3 Refer toBanké, ZoltanA hatérozott ideéj munkajogviszonyokkal kapcsolatos magyar mun-

kajogi szabalyok és biréi gyakorlat az Eurdpai Ussdtagallamai szabalyozasanak tikrében.
In Radnay J6zsef-jubileum. 2002. p. 29-53.

34 See79.8(5)LC.

% For a comparison of the Hungarian and Europegnlations se®rugberger, TamasEuro-
pai és magyar 6sszehasonlité munka- és kozszalg@gatkKJK Kerszov, ¥ ed, 2001, p.
252-253, and also for an analysis on German ragokatRadnay Jozsef: A hatarozotbried
sz6l6 munkaviszonyok létesitése a német jogBazdasag és Jag005. Vol. 2. p.12-15.

% See 79. § (4) LC. Came into force on 1 July 2003.
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in order to circumvent legal obligations relatedofen-ended contracts, espe-
cially those on ordinary dismissal. Consequentlythe employee provides
proper evidence on the first condition, than itomdtically proves the second
conjunctive condition, as well. In this sense teeamd condition, namely the
intention to violate the justified needs of the e seems superfluous, redun-
dant term in the legislative text. This redundahtase in the legislative text
creates, however, a danger that the future coartige might expect the em-
ployee to provide specific evidence on the violeméntion of the employer
which in many cases might turn out to be impossiblee realistic court inter-
pretation could cure the risk resulted from thesgjioaable text of this article
of the Labour Code.

According to the published cases of the SuprematCimsofar the court prac-
tice established an open-ended contract when tlseismiof the fixed-term
contract was obvious: for example when the fixaditemployment contract
has been renewed 19 times within five yéams:; when in non-daytime shifts
all employees were on fixed-term contract, whilghe daytime shift all em-
ployees were on open-ended contradh the latter case the court did not ac-
cept the employer's argument that fixed-term catgravere applied due to a
need to replace workers absent for a longer peévaahuse no fact supported
this reasoning? The court pointed out furthermore, that if theseai constant
need for non-daytime shifts because of the volufmeraers, there is no legiti-
mate economic reason to employ workers only thrdiiggd-term contracts.
This court practise was based on the previousl&igia, namely the Article 4
of the Labour Code on prohibition of misuse of lamd on MK 6., which ap-
plied this general principle fixed-term contracist. 79. (4) of LC, which came
into force on 1 July 2003, putscansiderable burden of proof on the employee
compared to the previous judicial practice. Sin@@3, if the employee claims
the unlawfulness of its fixed-term contract, it mpsove that beyond the lack
of justified and legitimate business reasons (spwads to the previous court
practise) the employaimed the violations his/her employment righises-
tablishing a fixed-term contract. It was arguedwahdhat in case of literal in-
terpretation of this article by the judiciary thengloyees could face insur-
mountable difficulties when claiming the misusetloé fixed-term contract if
the five-year legislative limit of fixed-term coatts has not been exhausted.

The regulation on the case when the employee wiorkiser after the day of
expiry with the knowledge of his/her immediate sufsor also aims to prevent
the misuse of the fixed-term contract in the follogvsense. If the employer

37 See EBH 136/1999.

% See BH 34/2003

% As in non-daytime shifts there were no workersopen-ended contracts, noone would be
absent for a longer period, therefore there wasewal for a replacement.
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does not end de facto the employment contracedtirtre of the expiry date, an
additional employment spell is created by law. As turation agreed in the
original contract was neglected by a mutual consérthe parties (the em-
ployee worked further with the knowledge of the iettiate supervisor), it is
legislation that establishes the new term of theticmship, otherwise the rights
and duties agreed in the original contract areiegiple to the new employment
spell, as welf?

As far as the methods of termination of the fixed¥t contract are concerned,
ordinary dismissal by the employer is prohibitdtpther forms of termination
are allowed. As a specific method for terminatihg fixed-term employment
contract, it is also allowed for the employer tarimate the contract before the
expiry date if the average wage for the remainiegaal, but maximum for one
year is paid to the employ&eNo similar possibility is allowed for the em-
ployee who is obliged to fulfil the originally agre term?

2.3. Legislations on fixed-term contracts in Spaiand Poland

Among the EU member states, Spain and Poland gouldde us some indi-
cation about the impact of legal regulations on apelication of fixed-term
contracts, due to the fact that these are the twmtdies in which the level of
fixed-term employment is th@ighestamong the member states.

Under the original regulation of Estatuto de lostiajadores [further on: Es-
tatuto] of 1980, fixed-term contracts could be usedeplace a permanent
worker who is absent for a longer period or to dme seasonal work duties. In
1984 it was thought that the high and increasing ueympent reaching the
level of 21% could be reduced by lifting the lintitlms of fixed-term con-
tracts?® The Spanish regulation left untouched the disrhjssection of open-
ended contract§ while three types of fixed-term contract wereadduced by

40" If the original term does not exceed 30 days,cthvetract will be re-established for the same

period, if it exceeds 30 days, than the contralithei altered to an open-ended one. See 79. §
(6) LC. Not applicable to the employment relatiopshased on election (primarily the em-
ployment of executives of companies) and on peionissf labour office (primarily the em-
ployment of foreigners).
4 See88.§(2) LC
42 |f the employee does not meet this obligation] smmminates the employment relationship in
an illegal way, he is obliged to pay average wagetfe period equal to the otherwise appli-
cable notice period, or, if it is shorter, for tlmaining part of the fixed-term. See 101. § of
LC. Compare this with the sanction established feruhlawful termination of employment
by the employer, indicated by 100. § of LC.
See note 3 above, pp. 441.
The dismissal costs are determined by the sépiofithe workers and by reasons of dis-
missal. Severance payment are 20 days of averageswzer year of seniority (45 days in
case of unfair dismissal), up to the maximum of(ib2case of unfair dismissal 24) months
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the Estatut® The employment practise embraced the new posigbitind by
1990 the ratio of temporary employees reached 3D#eototal employment,
though there was no real drop in the level of unegmpent. As the detrimental
effects of the exceeding use of fixed-term congrédetcame obvious (especially
the increasing number of work accidents and decrgéesvel of retraining), the
Estatuto wasnodified four timesn order to rebalance the distorted composi-
tion of the workforce, with little success. In 199H8e general applicability of
fixed-term contracts was abolished and limited iecific groups of employ-
ees, and at the same time, the costs of open-arutechcts were reduced by
narrowing the scope of unfair dismis&aln 1997, the employer’s confedera-
tion agreed with the two major union confederationghe introduction of a
new type of open-ended contract which involves cedudismissal costs for
most groups of employe8sThe state heavily subsidised these types of con-
tracts by providing rebates to social security dbations in the range of 40 to
60 per cent over a period of two ye#rtn 2001, the scope of this new type of
open-ended contract was widened, and the fixed-temtract was burdened
with some minor redundancy payment equal with 8'dayerage salary).
Though the ratio of fixed-term contracts decredsech 39% to 33% in 2005
in the private sector, the overall figure has rearged because the usage of
temporary contracts increased in the public sefttim 15% to 24% at the
same time. In May 2006 a programme was launchedrder to transform
fixed-term contracts into permanent ones, but agéth limited succes®
Fixed term contracteontinue to dominatéhe Spanish labour market. In 2005
the 15,5 million Spanish workers had 17,1 milliomptoyment contracts,
which indicates that some employees had two or reboet term employment
spells in a year. Altogeth&1% of all new employment contracts were tempo-
rary (étljntracts in 2005, which is already a develepintompared t85,6% of
1996:

average wages. See Jimeno, Jaun: Employment RailicEpain (1975 — 2000): Lessons for
Central European Countries Acceding to the Europé@an. In Funck, Bernard and Pizzati,
Lodovico (eds.)Labor, Employment, and Social Policies in the EUaEgement Process.
Changing Perspectives and Policy Optiopg. 127, 123-140.

The regulation of 1984 permitted fixed-term cants (1) when required by the nature of
work (temporary replacement, launching new actj\étg.) (2) on the ground on employment
policy (temporary job-creation contracts), (3) poimentry into working life (work-experi-
ence and on-jon training contract&yntonio Martin Valverde European Employment and
Industrial Relations Glossary: Spain. Sweet and MdxW991. p. 60-61.

See note 44 above.

33 days average salary per year of seniorityoup maximum of 33 months of wages. See
note 44 above.

See note 44 above.

See note 3 above.

See note 3 above.

See note 3 above.
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Contemplating on the Spanish case, Mufios de Bustiiphasised the contrast
between the workers’ expectations (security isealfar before the wages) and
the reality>” In Spain, not only the high proportion of fixedstecontracts mat-
ters, but also the relativelshort duration of the contractdhalf of them are
concluded for less than 1 month. Furthermore, atjhothe fixed-term con-
tracts are concentrated in younger cohorts (61%0i24 cohort in 2005), the
contingency does not drop neither in older genenat{still app. 30% in 30-39
cohorts) nor with the level of educatihFixed-term contracts are usually
thought to be a port of entry into the labour markdt is not true for Spain,
where only 9% of the contracts are concluded as-epeled ones, and most
people are jumping from one short term employmenthe other one. Only
those have a chance to remain employed after thenation of the fixed-term
contract who reached the maximum duration of tRedfiterm contract at the
given employer? It is also obvious, that there issarious misusef the fixed-
term employment in Spain: Mufios de Bustillo showsiicase study that in a
firm all production workers were employed througkefl-term contract®
This case supports the European social partnerglesion expressed in the
Key Challenges that labour enforcement must beowgat in Europé’

Inevitable, that the modification of labour legista played a considerable role
in the sudden increase of fixed-term contracts pais In 1984 the Spanish
legislator created a range lofv-value fixed-term contractsong the well-pro-
tected,high-value open-ended contradVithin 5-6 years, the employers em-
braced this possibility and half of the total Sghnivorkforce became em-
ployed through fixed-term contracts. This scenigiagainst the expectations
of the Spanish population which values stability thost in employment and
generated several unwanted side effects, as dextwsove. Since 1994 four
modifications have been introduced in order to cedilne proportion of fixed-
term employment. Nonetheless, the modifications tleé¢ original cause un-
touched: the considerable contrast between thevldue fixed-term contracts
and the high-value open-ended contracts.

In the Spanish Barometer of May 2005, to the gmesiVhich of the following aspects of a
job do you value most?” 74% replied stability, 5@%#ges. See note 3 above. p. 440.

See note 3 above. p. 443.

In Sweden for example a survey indicated thatr@d®0% of agency workers end up getting
an employment contract from the interim agency’stamer company. Similar tendencies
have been observed in the UK and in France, thatighlower level: in the UK it is below
50% and estimated at 30% in France. See note 3 ahdve.

See note 3 above. p. 444.

% See note 3 above. p. 471-473.

57 See note 30 above.
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In Poland also thepermissive regulatiois thought to be the main reason for
the sudden increase of fixed-term contrat8etween 2002 and 2004, there
was no limitation on fixed-term contracts neither regarding the sluration,
nor regarding the number of renewals. On the daRntand’'s accession to the
EC came Art. 25 of the Labour Code into force arggthat the third fixed-
term contract automaticaltyansformsinto an open-ended one. The increase of
fixed-term contracts has not stopped in May 2004 jiicreased further despite
the above mentioned limiting rule came into foftAccording to the composi-
tion of the affected workforce, the ratio of fixeelm contracts drops by age
and by higher level of education. In terms of egnitosectors, the highest
share of fixed-term contracts is observed in sectdth cyclical production
(small farms, construction, hotel and restauraotsh sectors with significant
staff turnover, such as ret&il.

2.4. Summing up the conclusions on the regulatiomdixed-term contracts

The Hungarian regulation on fixed-term contractshbsral, since beyond the
maximum duration of the fixed-term contract and ghiehibition against the
misuse of the law, there is no limitation on thelaation of the fixed-term
contracts. In this regard the Hungarian labour lavsimilar to the Spanish
regulation; nonetheless, the employment practiskdge two countries is fairly
different. In Spain, after lifting the limitatioren fixed-term contracts, the pro-
portion of fixed-term contracts increased considitawhile in Hungary re-
mained around the same level. The difference péetyin the specifichar-
acteristic of the Spanish labour markétst of all, on the much higher propor-
tion of small and medium size enterprises whicheager to exploit the liberal
rules on fixed-term contracts. The difference dikss in labour regulations. In
Spain there is a considerable difference in thength of legal protection pro-
vided to fixed-term and open-ended contract workers

In Hungary the labour legislation as a whole issidered to baeo-liberal, the
least restrictive in Central Europavhich provides little and decreasing level of
protection for workers with open-ended contrdttBurthermore, fixed-term

%8 Stéphane Portet and Karolina Sztandar-SztanderBkdand: Vulnerability under pressure

from Unemployment. In: Frangois Eyraud and Daniaughan-Whitehead (eds.): Evolving

World of Work in the Enlarged EU. Progress and \éa#tbility. International Labour Office

and European Commission. p. 357-395. pp. 358-361.

Between the second quarter of 2004 and the firattgr of 2006, the number of fixed-term

contracts increased by 19,1% and the share of wodke fixed-term contracts increased by

12 %. See ibid.

%0 See ibid.

1 Cazes and Nesporoussed the methodology developed by OECD in orden¢asure and
compare the strictness of different national labegulations (EPL). The correlation of EPL
and labour market performance data revealed thmtrstss of EPL has no statistically
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contracts seem relatively well-protected comparegérmanent ones if we
observe the details of the legislation. If the esgpl establishes a fixed-term
contract for a very short duration, e.g. for onenthpit involves almost no risk.
The longer the duration of the fixed-term, the mdek does the employer
take, since the employer may terminate the relakignbefore the expire date
only if he pays the average wages for the remaiperipd® It is very risky to
establish a relatively long fixed-term contract ifannot be foreseen how long
the firm will need a particular employee becausthefheavy financial burden.

In many cases an open-ended contract with a maxiduration ofprobation-
ary periodof three months is used instead of a short-durdbi@d-term con-
tract in practise. If the contract is terminatediniy the probationary period,
there is no obligation to pay and to give reas8rensequently, there is practi-
cally no room for litigation claiming unfair disnsial either. Following the
completion of the probationary period, if the caitris terminated by ordinary
dismissal during the first three years of tenumeseverance payment should be
paid, and only 30 days’ notice must be providedybich half is paid without
work ** Only the risk of an unfair dismissal claim makesrsingly more disad-
vantageous the application of a short-term oper@rmdntract compared to a
fix-term contract. A comparison of risks and expeEnivolved by different
forms of contracts reveals that the Hungarian leti® is balanced in the
sense that there i® harsh contrast between the legal protectiprevided to
different types of workers. The level of legal grction provided for fixed-term
and open-ended workers are equally fdwherefore the legal regulation itself
does not influence as much the human relation iseadf enterprises in Hun-
gary as we observed it in case of Spain.

As the data on Hungary shows, among new employmetgitionships almost
one third is concluded for fixed-term. This tendedoes not alter considerably
the national level statistics in which the propamtiof fixed-term contracts re-
volves around 6-7 % in the past decades, becalisaikelatively segmented
group of workers who are jumping from one fixed-term jmbanother orfg
while the massive part of the population continteede employed through
open-ended contracts.

significant effect on the level of employment antemployment. See note 7 above, pp. 35-
41.
52 See 88(2) § of LC.
% See 81. § of LC on probationary period.
5 See 92. § of LC on notice period, and 95. § oersace pay.
5 See note 61 above, pp. 37. Taking into accounpaasible legal consequences, the EPL
index for temporary contracts seems to be highar th4 and closer to the 2,1 EPL index for
permanent contracts.
As it was explained in part 1, blue-collar woskef no marketable skills in the countryside
seem to be locked into the chain of low paid fitedn jobs.
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The Hungarian example provides evidence that iflégal protection for all
types of workers is relatively low, the labour netris prevented from becom-
ing distorted by overrepresented atypical works lalso proved by the Hun-
garian labour market that the low level of legaitpction does not improve the
performance of the labour market, does not creatis, jdoes reduce neither
inactivity, nor unemploymerst.

3. Fixed-term contracts at enterprise level: casdgies

In Case Aa manufacturing multi-national employer initiat@anodification of
the collective agreement in order to raise Itivét on the proportion of fixed-
term employees in its workforéeom 5% to 25%. The trade union strongly
opposed this proposal, recognising the danger sihdopermanent jobs and
bonuses for extra hours. The local branch sucdissésisted the employer’s
demand due to the support provided by its natiooafederation, and the data
provided by the Western European trade union osgdinn operating in other
plants of the same employer. This case highlightsrportance of trade un-
ion representation in safeguarding permanent jdbsCase Bthe employer,
which opted for extensive use of temporary agenoskwstarted to cooperate
with another manufacturing firm with a differentgkeseason in order to reduce
the vulnerability of their agency workers. This e€ahows thainnovative and
socially responsible employment practisad co-operation among enterprises
and temporary work agencies msgriously reduce the risks caused by tempo-
rary employmentwithout putting any financial burden on employers

Case A: Negotiations at Automobile Supplier on thdimits to fixed-term
work

The Automobile Supplier is a foreign-owned compaany affiliate of a multi-
national which has been operating in Hungary forenthan a decade. Its main
field of activity is the production of electroniomtrol systems, mainly for cars,
which is subject to unpredictable changes in demasdor financing, all con-
tracts are drawn up by the European office of tagany, which supplies the
Hungarian affiliate with a sum to cover costs + %2 he plant is located in an
industrial park, next to a small town of 15,000dahhants, in Fejér County.
The neighbouring factories altogether employ al000 workers. The Auto-
mobile Supplier transports its employees by busnfriis own and two
neighbouring counties, about 30 settlements inRdicently, production has
been fairly steady: a major product was introduted years ago and will be
sold presumably for the next 6—7 years. Produasonrganised according to
the multinational company’s production system,jtlet-in time model.

57 For an overview on central Europe in this regazel note 61 above.
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Composition of the workforce

The company employs 3250 workers: 65% are produatiorkers, 25% non-
production physical workers, and 10% white-collarkers. The proportion of
male and female workers is 35% and 65%. Most jales umskilled jobs:
standing jobs, along a conveyor. Among assembhk&rsronly 5% can work
in a sitting position. Most production workers avemen. The average age of
employees is 36—37 years. The employer seemsltfal policy of employ-
ing workers at an age at which low educated wormmerualikely to have more
children. The company has never experienced prablénding unskilled
workers for the assembly line; there is, howeveshartage of certain types of
skilled metal-workers. According to the trade ungmtretary, the educational
level of those doing semi-skilled and unskilledgolaries: some are function-
ally illiterate; some are skilled workers (hairdress, cosmeticians, book-keep-
ers, retail assistants, and so on). A smaller ptapohas a college degree,
especially among the younger ones. The growinggatimm of fresh graduates
observed in this workplace, corresponds to reseasihits that college gradu-
ates increasingly must start their working lifevery low level jobs.

The process of hiring and firing workers

A hiring session lasts for two weeks, which leaalshie hiring of 20-30 new
employees at a time. Written and practical testsamiplied to measure the ne-
cessary skills for unskilled/semiskilled jobs. Gwe-tspot training lasts for about
two weeks. The company has the policy of endingethployment contract by
mutual consent in order to avoid possible unfasmdssal claims. If the com-
pany initiates the separation, they offer a sevargayment and notice period
which would be due in the case of ordinary disntisBaey followed this strat-
egy even against the worker whose constant mistiddo a situation in
which the automobile factory had to stop producfiamsome days because all
parts supplied by the Automobile Supplier were dife. Violence in the
workplace is an instant sacking offence, as is agnd work under the influ-
ence of drugs or alcohol. Other offences, espgdiadit-time, lead only to dis-
ciplinary procedures. Two years ago, collectiveurethncies were carried out:
350-400 workers were dismissed, but when the nedyat was introduced,
many were reemployed. There is no obligation indbkective agreement in
this regard. Fluctuation rate is 1% per month.

Workers’ representation

Forty per cent of the workers are trade union membewo trade unions have
representation: the larger one (with 860 membaersgffiliated to an alternative
trade union confederation; the smaller one (wit@ A@mbers) is affiliated to a
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major union confederation. A works council also rgpes in the company,
affiliated to the company’s European Works Counthe trade union’s per-
sonal contacts, obtained through the European Wookscil meetings, helped
the unions to protect the workers from a major eater detrimental modifi-
cation of the collective agreement, which case bédlldiscussed later in more
detail. Relations between employer and unions seaisfactory. The hiring
process also includes a lecture delivered by thenwvhich creates a personal
connection between union leaders and new hirege$olve sensitive issues
(such as absenteeism, temporary production haltssa on) the management
seeks the cooperation of the union, which it ugugsts.

Remuneration

Blue-collar workers are paid on hourly basis, wAaibdlars on a monthly basis.
Payment is calculated according to wage gradebdésé& salary is determined
on the basis of work title and seniority. It detares a fixed amount which is
not to be modified by the employer in any directidhe company’s collective

agreement has not increased wage bonuses fomsiift overtime, weekend

shifts, and so on, above the rate laid down inlthleour Code. In 2005, the
average salary for production workers was gross BB/P00, HUF 103,000

including overtim&® HUF 113,000 for non-production workers, HUF 127,00
including overtime, and HUF 250,000-270,000 for tehdollars. Because the
firm experiences serious absenteeism, a wage suppte(bonus for being-

present) has been introduced, rewarding those wonrkbo work the whole

month HUF 15,000 a month.

The collective agreement also provides:

* meal vouchers — HUF 4500/EUR 16 (the maximum tag Bum);

« private health care fund contribution — HUF 5500/ERD per month;
e vacation vouchers — to be distributed by the W& &ancil;

» allowances — for births and deaths;

* Women’s Day present;

e seniority bonus after 5, 10, etc. years’ service;

» recreation facilities (for example swimming, gym);

e company health care services, including massagehpkogist,

* screening.

8 The data on average salary might indicate wasgridiination: male and female workers are
rather segmented, and female workers working orctiiveyor earn lower rates than male
workers in non-production jobs.
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Collective agreement provisions

The company has an open-ended collective contnagde agreements are re-
newed on an annual basis. Workers enjoy the benaffithe collective agree-
ment in the following regards:

e Stipulation of 40 hours’ weekly working time andreéb-shift work
schedule — which prevents the employer from intooay a flexible
working time frame, not even for the two monthsmiged by the
Labour Code. (For longer periods, the agreementhef union is
required.)

e The proportion of fixed-term employees is limiteds0o.
» Regulation on disciplinary procedure.

* 40 minutes of breaks which form part of the dailyhh@urs’ working
time: 2 x 10 minutes, and 1 x 20 minutes.

» Strict wage grades. Gives no room for individualghéning and keeps
the workers organised.

» A social package. (For details see above.)

e Overtime must be announced at least 48 hours iraredy which
enables workers to organise care for smaller aildr

Negotiations on modifying the collective agreement

During and immediately after the introduction ofnaw major product the
company’s labour needs rise significantly. The canypcannot rely on inner
flexibility because of the working time limitationsf the Labour Code, the
three shifts in the collective agreement and thatdition of fixed-term em-
ployees to 5%. Two years ago the company won ara extler during the
summer which could not be met because the worledused to interrupt their
holidays. The owner investigated and found thavas the fault of the man-
agement: some managers had a 25% salary cut fon@iths. To improve its
room for manoeuvre, the management formulated posiad for modifying the
collective agreement, requesting:

e Arrising of the limit on fixed-term workers from 586 25%.
e The introduction of a new flexible working time rfina.

» A shortening of the 48-hour notice period beforertime, and the right
to initiate disciplinary measures against worken®wlo not comply.
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The union successfully rejected all these demalhdeceived powerful assis-
tance from its national confederation, includingpgdegal advice on how to
argue against a flexible working time frame. Altte deputy president of the
confederation participated in the negotiations. ddggested consulting the
unions of other European affiliates on what kindredulations they had on
these issues. The union utilised the personal ctntmined through European
Works Councils meetings and the international cotioes of the confedera-
tion. On the basis of the data provided by othéons) the union could argue
that no European affiliate has such rules on wgrkime organisation. The
union also threatened a strike. Finally, the corggave up.

Ad hoc agreement on the reduction of working time

In 2005, however, the problem of flexible workirigmé arose the other way
around: the company wanted to halt production foexdra week. The original
management plan was to send the workers on hofatafive working days.
After the negotiations with the union, the agreemeas as follows: they re-
duced the speed of the conveyor so the workers ramoyed one day more
without producing mor& Those who had several vacation days left from the
previous year were sent on holiday, but for thob® Wwad very few vacation
days the management found other tasks in the faéortwo working days;
they also received two days paid stand&till.

Summary: a typical multinational — atypical balarafepower

This case study involves a typical assembly pldna onultinational firm: it

employs unskilled workers on assembly lines, pagt pbove the minimum
wage for working hard in three shifts. Though trerkyrovided by this firm is

not sophisticated, and the wages are not high tlsisl type of employer plays
an important role in the Hungarian labour marketi¢ struggles with a low
employment participation rate resulting mainly frtime low economic activity

of unskilled labour) by providing work and incona those lacking demanded
skills. As production depends on unpredictable gbeanin demand, the em-
ployer has to use its workforce flexibly. The masagnt's room for manoeu-
vre is very limited because the collective agredansipulates a three-shift

% This supports the complaint of the workers, thatspeed determined by the conveyor belt is
irrealistically tense.

The Labour Inspectorate investigated the agregnaed found it to be a good example of a
workplace settlement. During the investigation, beer, it was also found out that the pre-
vious year some workers had worked 16 hours on staye (two shifts in a row) and now
the company is expecting to be fined because dhe. Company has already been fined by
the Labour Inspectorate for exceeding the weeklykimg time limit (48 hours including
overtime) and violating the prohibition on working national holidays (1 May).
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system, 40 hours a week working time, sets a lonitthe use of fixed-term
contracts at 5% of the workforce and requires 4&$icotice before overtime,
and so on. Under such conditions, the managemantusa the workforce
flexibly only by paying overtime bonus for extrafshor extra hours.

To widen its limited room for manoeuvre the managenpushed for a modifi-

cation of the collective agreement. The union, Whénjoys strong support
among the workers and has a charismatic leaderablasto protect the status
quo and maintain the comparatively good positiorthef workers. Probably,

the employer will recommence negotiations becasedgulations of the col-
lective agreement prevent the employer from intoimty internal or external

flexibility: for every extra work and for every af@ation in the originally com-

municated working schedule the employer must payubes, which lifts the

wages of middle-aged women working hard all dayglatong the conveyor

belt for a wage just above the national minimum evag

This case highlights thenportance of trade union representation in safe-
guarding permanent joband reflects to the conditions under which themin
is able to fulfil this role. In this company thewper of the employer and the
union is balanced. The union strength relies onhigh unionisation of the
workers and advice and other support of the natiooafederation. Nonethe-
less, the employer constantly threatens by relogdtie factory abroad, which
is not taken seriously by the union, since the waaye so low compared to the
quality of the workforce that there is no sensentwve further to the East, at
least as far as European locations are concerned.

Case B: Reducing agency workers’ vulnerability: woking for two compa-
nies at different peak seasori$

The subject of this case study is a major multometi competitor in the house-
hold appliances (consumer electronics) market. Bhisly focuses on one
manufacturing plant in Central Hungary, establisimeti991/2 Like other mul-
tinational companies, the management was attrégtelde savings offered by a
low-cost skilled workforce and the favourable tagime offered by the local
government, including tax holidays and duty-fremem The plant manufac-
tures high-tech consumer electronic devices foh leaort and the local mar-
ket. During the 15 years of operation, the producfile has changed several
times, according to changing consumer and markaadd.

" Case study and original text prepared by Agnedl&ie
2 The company invested EUR 216 million in Hungarjt889-2001.
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Fluctuations in productivity

One of the main characteristics of consumer elaitisois the seasonality of
production: before Christmas the demand for consuatextronics rises to a
considerable extent. In production terms this meeamking at full productiv-

ity for at least 5 months before the holiday. Thisrao other peak period like
this during the year. From the human resourcest pfirview, the periodic

fluctuations in production are among the main pgoid. They have to find
appropriate solutions to adapt to production, udlegible employment and
working time. Though the company is eager to redheenegative effects of
seasonality, it still remains a big risk factor tbe workers.

Flexible use of manpower

According to demand, the total number of workergtilates over the year
between 76% and 130% of the average annual numib@005, the average
total number of employees was approximately 18Q&&en January and July,
and approximately 2900 from August to December. filnmber of employees
with open-ended contracts remained more or lessah® during the year, at
approximately 1300 workers. They represent thee'ogmoup’, including ad-
ministrative staff and workers indispensable tontah productivity in the low
season. When the company faced a change of prefilege open-ended con-
tract workers were dismissed, as well. Accordintheochanges in demand, the
number of agency workers was around 500 in theHal of the year and 1600
in the second half of the year.

The main way of dealing with the seasonality ofdorction is fixed-term em-

ployment. All the fixed-term workers are hired byrecruiting agency. The
plant has been using temporary agency work sin®&.1Bhe number of tem-
porary agency workers reflects production fluctagi Contracts do not usu-
ally last for more than 6 months; the average éhmais 3—4 months. These
workers tend to be unskilled and the work requiregxpertise; during the 3—4
months of employment there is little time to ‘wagie training. Many tempo-

rary agency workers return year after year; indteer half of the year they do
other seasonal or rural jobs. If the managemesatisfied with particular tem-

porary agency workers, they might ask the recmyitagency to hire them
again. In some cases, the company itself hiresicetemporary agency work-
ers and provides them with open-ended contracts.ti vast majority of

fixed-term workers have to leave the plant afteri€fhnas and wait for another
possible assignment.
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Two companies sharing the same workforce at diftqgeak seasons

Fruitful cooperation has developed between twotpland a recruiting agency,
thereby bringing some continuity into the livesmbre than 100 temporary
agency workers. The Consumer Electronics Firm tteedind another plant
with seasonal production in the region with diffgrpeak seasons so that the
flexibility demands could complement each othere Tgartner’ plant is located
40 km away, and transport is fairly good (by Humaistandards) between the
two towns. The workers (approximately 120) are aygtl by the same re-
cruiting agency: in the first six months of the yéaey work at a food manu-
facturing plant, and in the second half of the yiy work at the consumer
electronics assembly plant. This cooperation has lgoing on for two years
and has received positive feedback, so the comigatnying to find other part-
ners to share the workforce with.

Different aspects of workers’ vulnerability

The permanent workers have experienced many changa®duction: back
and forth from three-shift to four-shift work, aratisation and timeframes. The
real difficulty is getting used to the strict rogi of the assembly work itself; if
adaptation is successful the changes between ahift®ther work organisation
issues do not represent such a problem. The asatiafi efforts did not re-
ceive negative feedback from the workers; most @airkfer to work every
day of the week (even holidays) and have a loregard period when they can
take care of private matters. Young parents iniqddr experience the nega-
tive side of the rapidly changing shifts and waokitine; especially in families
where both parents work in the assembly plant. Mbet vulnerable group of
workers is definitely temporary agency workers. yiseem to do the same
work at the same place like ‘normal’ employeeslbgally they are employees
of another company. If the assembly plant doesneetl them any more, they
can be easily sent away from one day to anothehowi any obligations and
costs. They get paid by their legal employer (riicry agency) and they are
not entitled to receive bonuses or other premiwligcéunts on the company’s
products, for example) like regular employees. &ttitude of agency workers
is not helped by this: working only for a couplermbnths and knowing be-
forehand they will be fired sooner or later is nuotivating. Towards the end
of their period of employment such workers oftest jstay at home rather than
going to work. The management cannot really dotangtabout it: the work-
ers are going to be dismissed anyway.
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Relative weakness of the union

One union represents the workers’ interests inplaat. The union does not
belong to a union confederation at national leaat] they do not represent the
workers in the other plant of the company eithére Tirst collective agreement
covering all three factories of the employer wasabaded in 1993° Since
2002, however, when the company withdrew from #gseement, there has
been only a plant-level collective agreement. Tranagement and the union
renegotiate the collective agreement every yeamvthey set wage levels and
discuss other important issues. During 2001-2002ioes between manage-
ment and union reached rock bottom because then wafased to agree to the
annualisation of working time (instead, the compantsoduced an eight-week
timeframe which can be imposed by the managemadlatenally — by way of
comparison see Case A) and because the union tidgnee to the growing
proportion of temporary agency workers. Followihg tensions in 2002 and
due to some personal conflicts, the managemenmt toidire one of the union
leaders. The union leader successfully sued foaiudfsmissal and the court
reinstated him.

Do temporary agency workers undermine the positibmorkers with open-
ended contracts?

Temporary agency workers are in the lowest wagegeay and, because of
their status, cannot pursue a higher wage. In faet; help the management to
keep wage levels very low: if they are satisfiethwbow wages, the other em-
ployees have to accept it as well. The use of tearpagency workers weak-
ens the union: temporary agency workers theorétibalve the right to join the
union but in fact they do not do so because itdsworth for a couple of
months. As the number of temporary agency workeepk rising, the union is
losing its strength: the proportion of union mensbamong the employees is
decreasing.

Despite the continuous problems, the union and gemant have moved away
from playing a zero sum game and learnt to cooparatl respect the other's
standpoint. Collective bargaining is continuinge igreement is revised each
year and the parties meet monthly in order to disdie current issues, for
example, number of overtime hours and schedulifgléys. There are still
problem issues, but relations between the partie® improved considerably
and both are optimistic about this tendency.

™ Since then, the company has closed and relocaeglant.
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Summary: who bears the costs of flexibility?

When production is seasonal in its nature, comgaheve to find suitable
measures to accommodate annual fluctuations andtaij changing market
conditions. They combine various forms of non-cariamal employment and
the basic units of work are no longer the workimy dr week, but monthly /
yearly timeframes. The assembly plant has foundag @f achieving greater
flexibility through temporary agency work, thoudtete is also a negative side:
the workers hired by a recruiting agency are muchenvulnerable compared
to permanent employees. These negative effects floentore of the union’s
concerns. Temporary agency work is a way of achgeflexibility, although it
favours companies. The Company has made attempnpensate the nega-
tive effects of temporary agency work: it shares wWorkforce with another
seasonal business with a different peak periodnaking the future more se-
cure for these 120 workers. This can serve as d ggample of how to find
better flexible solutions, which reduces the risiken by agency workers —
who, after all, are doing the same wétk.

4. Concluding remarks: regulations on fixed-term catracts in the context
of flexicurity

In this paper the phenomenon of fixed-term consragis investigated from the
angle of labour market indicators, legislation arade studies, concentrating
primarily on Hungary and Spain.

As we observed above in part 2, the compositiothef Spanish workforce
seems to be continuously distorted by the overssmtation of temporary
workers (app. 30% of the total workforce). By tod#s distorted composition
of the workforce is associated with an increasiedgl of work-related acci-

dents, reduced level of retraining, and there e laints that the low fertility

rate is also related to the uncertainty causedXagfterm contracts. As far as
labour law is concerned, the Spanish regulationfieed-term contracts is

rather liberal and the permissive modification lo¢ EEstatuto in 1984 made
fixed-term contracts extremely widespread. We hiwend that one of the

prime reasons of this phenomenon is the harshasirietween the protection
provided for temporary and permanent contract wisrke Spain. We have also
observed above, that despite four consequent matidns of the labour regu-
lations, the outstandingly high proportion of fixetm contracts has not re-
duced considerably (the few per cent reductionhi@ private sphere was
masked by few per cent increase of public sphdrk®se modifications re-

™ In this regard please refer to the point 1.4 abdemonstrating that fixed-term work is no
less skill-intensive than permanent work.
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stricted the applicability of fixed-term contracteduced somewhat the protec-
tion provided to permanent workers, therefore lesdeio a certain extent the
harsh contrast between the legal position of teanyaand permanent workers.

The Spanish case demonstrates that creating a chihge-value atypical con-

tracts along the well-protected high-value permaweentract induces employ-
ment practise that creates a segmented labour tmafksore and peripheral
workforce. It seems, that the inner contrast oblatregulations itself matters:
the contrast between the two possibly applicabteosdaws determines the
decisions of employers regarding the duration eféemployment relationship.
The Spanish case also higlights that if once a eatgd labour market came
about, the modification of labour regulation is rabugh to cure it.

Hungary presents a different case. Labour markeicators, as discussed
above in part 1., revealed that the proportionixg#d-term contracts remained
in the past years around 6-7 %, nonetheless ipgs 30% among new hires,
and app. 50% among new hires from unemploymentudinsehe ratio of fixed-
term employment is continuously increasing amonglyeestablished con-
tracts, it still does not affect the majority oktworking population which re-
mains to be employed through permanent contractgad also discussed, that
fixed-term contracts are a symptome, rather theauae of job instability and
are more frequent in regions under high pressuma fanemployment / inac-
tivity. Usually young, blue-collar workers livingithe countryside fall into the
trap of a chain of temporary work, without a hopgetting a higher value job
in their lifetime. Temporary workers are more exgob$o unpredictable work-
ing time and paid less by app. 10 % compared ton@eent workers. It was
also demonstrated that low educated fixed-term ®msrkhave no access to
(re)training, though their work is not less skilteénsive than the work of per-
manent workers, which finding was supported by (Bseas well. As far as
legislation is concerned, the Hungarian labourslagjion provides a rather low
and decreasing level of legal protection for woskigr international compari-
son.” Contrasting the data on labour market performamekthe results of the
analysis on strictness of labour regulations, #seof Hungary proves that the
low and decreasing level of legal protection doasimprove the performance
of the labour market, does not create jobs, doégatuce inactivity and/or
unemployment. As the level of legal protection afrikers is low generally in
Hungary, at least no distortion occurred in the position of the working
force, as it was observed in case of Spain.

S As it was pointed out above in the first parthi$ paper, workers with high prior probability

of being fired within a short time, or exposed ighhrisk of plant closures and seasonal
downturns, are more likely to be offered fixed-tecontracts than other workers. It is the
economic uncertainty that is translated into empilent law terms when the employer
chooses a fixed-term contract instead of a perntaoren

6 See note 61 above.
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From a legal point of view the main debate is whettilexicurity” could /
should be translated into employment law in the whyeducing employment
protection of permanent workers, as it was urgethray other documents, in
the Green Paper. This standpoint favoexsernal flexibility to internal flexi-
bility. As Dore formulated it, “external” and “internaftiakes a crucial differ-
ence. External flexibility is about the pursuit afocative efficiency, internal
flexibility is ,about the pursuit of productive éffency, through good organi-
zation, clever innovation and conscientious wdrfkThe two far ends of the
employment policy have been associated with twéedifiit “mindsets” by
Dore: market mindset and organization mindddarket mindset seeks to pro-
mote mobility and market-relations, and organizatimindset which values
organizational stability and personal secufityVhen analysing results of case
studies, Mufios de Bustillo, came to a similar cosicn: for many sectors
there is always an option between ttigh road of high-value job&ompeti-
tiveness resulted from high productivity of skilladd satisfied workforce) and
thelow road of low value job&competitiveness resulted from low-wages, little
labour protection and bad working conditiofis).

In the Wim Kok Report and the Green Paper it isgkiernal flexibility and the
market mindset which takes over the internal fléikjpand the organization
mindset. | do not support the interpretation okifterity on the basis of exter-
nal flexibility and market minset. If the flexictyi means external flexibility
accompanied by some active and passive labour mpdiieies, than the re-
cently enjoyedstatute-based and enforceable employment rightkhe work-
ers would be traded faome (undefined) labour market policigkithout any
entitlement to services based on those policies.CHse of Spain shows that in
Europe it is not a successful option (leading tistorted labour market and
social problems) and the case of Hungary showsithatnot the true option
(does not fulfil the targeted results).

| rather agree with the point raised by the Europsacial partners in Key
Challenges that appropriate protection should loeiged to all types of con-
tracts. | am of the opinion that it is not necegsarvermore, it is harmful, to
decide between external and internal flexibilityeatropean level. Overempha-
sising the external flexibility based on the mark@hdset at European level
would reduce further the room for manoeuvre of ¢hagho are to choose the
high-road of high-value jobs and the competitivenessulted from high pro-
ductivity of skilled and satisfied workforce.

" Ronald Dore: New Forms and Meanings of Work idrameasingly Globalized World. ILO

Social Policy Lectures, Tokyo 2003, Internationetitute For Labour Studies, p. 38.

This mindset is also supported by the manag#riaking concerned solely on maximizing
shareholder value, by the decreasing degree ofigatlinfluence of trade unions, by the
overwhelming neo-liberal tradition in economicsdaiso by the social demand for greater
freedom of choice. See ibid. p. 33-35.

®  See note 3 above. p. 473-474.
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SUMMARY

Fixed-term Contracts in Law on Paper and in Practie
Remarks to the Flexicurity Debate

BEATA NACSA

Both in professional and political circles it is amer spreading view that the
efficacy of European labour markets may be imprdwedecreasing the rights
of employees having open-ended contracts. The Sipanample contradicts
this reasoning, where the support of outer fleitipilesulted in the distortion of
employment structure and proportionately in morantt80% of fixed-term

contracts. An increase in the number of accidentaiwing at the workplace
and a decrease of training courses are derived &atee in fixed-term em-

ployment. The example of Hungary defies this vieanf a legal perspective,
where comparing to international standards evemibst liberal regulation did
not promote the improvement of labour market patarse

In my opinion the presently forming interpretatioh flexicurity, namely to

combine the reduction in the rights of open-endegbleyees with measures
taken at the labour market is impracticable, ay emisting enforceable rights
would be substituted with labour market benefitd #acilities (not enforce-
able).

The presently forming interpretation of flexicurity based on outer flexibility
and a market perspective. | am convinced that moisright and competitive-
ness is not improved by placing outer flexibilitgfbre inner flexibility, and to
make decisions at a European level that enterpstsagld exclusively resort to
outer flexibility rather than making use of innaweais, interest systems or other
inner organisational instruments when trying topada the changing economic
circumstances.
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RESUMEE

Befristetes Arbeitsverhéltnis in der rechtlichen Rgelung
und in der Praxis
Anmerkungen zum Flexicurity-Dilemma

BEATA NACSA

Sowohl in fachlichen, als auch in politischen Kesisist die Ansicht immer

verbreiteter, dass die Leistung der europaischéreifamarkte auf dem Wege
der Einschrankung der Rechte der befristet einbigesteArbeithehmer ge-

wahrleistet werden kann. Diese Argumentierung wioth gesellschaftlicher
Seite her durch das Beispiel Spaniens widerlegtdiwdJnterstiitzung der ex-
ternen Flexibilitat zu einer Verzerrung der Bestigahgsstruktur und zu ei-
nem Anteil der befristeten Beschaftigung von mdbr3®% gefihrt hat. Die

Erhéhung der Zahl der Arbeitsunfalle und der Riokgder Zahl der Schulun-
gen werden auf die befristete Beschaftigung zuréfikgt. Von juristischer

Seite her wird dieser Standpunkt durch das Beidgigarns widerlegt, wo

auch die im internationalen Vergleich liberalsteopéische Regelung nicht zu
einer Verbesserung der Indizes des Arbeitsmarlatishg hat.

Meiner Ansicht nach ist die sich gerade formenderpretation von ,Flexicu-
rity”, wonach die Einschrankung der Arbeitnehmentecmit Ma3nahmen auf
dem Arbeitsmarkt gepaart werden misse, kein mdglighieg. Damit wiirden
wir namlich die bestehenden, erzwingbaren Recht& Eiezelnen mit der
(nicht erzwingbaren) Mdglichkeit der Inanspruchnahvon Zuwendungen und
Dienstleistungen lediglich auf dem Arbeitsmarkiet¢zen.

Die sich gerade formende Interpretation von ,Flakiy” basiert auf der ex-
ternen Flexibilitat und der Marktanschauung. Ich bberzeugt davon, dass es
nicht richtig ist und die Wettbewerbsfahigkeit rtickerbessert, wenn wir die
externe Flexibilitdt vor die interne setzen und eaufopaischer Ebene darlber
entscheiden, dass sich die Unternehmen anstellmmi@vation, der Interessen-
systeme und sonstiger interner Mittel mit Orgamisetanschauung aus-
schlielich auf dem Wege der externen Flexibiitdtdie sich andernden wirt-
schaftlichen Bedingungen anpassen.
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