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This essay will investigate the conceptual and tjalc interdependence of
minority rights (claims, aspirations) and Diaspdgdts (claims, aspirations). |
will argue that in certain ethno-political situat® (in Central Europe, for ex-
ample) neither of these can be comprehended witheudther. That is, minor-
ity rights and the “minority condition” are depemd®n ethnic kins’ Diaspora-
claims and the “Diaspora-condition,” and vice velsaill use the case study
of Hungary, where in the light of the European Wnaccession and subse-
guent changes in immigration and Diaspora-policiegislators will need to
address fundamental considerations concerning itynaghts.

I will claim that the traditional Hungarian apprdaio ethnic and national mi-
nority rights has always been (mostly) defined bilisninal reference to eth-
nic Hungarians’ Diaspora-rights (in the neighborstgtes). | will also argue
that a substantial discrepancy between the twaagpis will have undesirable
legal and political consequences.

In my analysis, first | plan to synthetize the diee set of claims that can be
associated with the generic term “minority righ@sg., political representation,
cultural autonomy, anti-discrimination/equal protee, hate-speech legisla-
tion, and, as the other side of the national migp@teferential treatment-coin:
Diaspora rights). | will then claim that in additito the traditional frameworks
for justifying minority rights and preferential &gment, under certain condi-
tions, there is a third alternative conceptual famrk—which sees domestic
minority rights as the trade currency for Diaspolaims. That is, minority
rights can sometimes be regarded as the price paibefor the rights of ethnic
kins in the Diaspora. This third type of justifizat will be demonstrated
through the case of Hungary.
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I. Minority Rights: What Are They?

As a starting point, | find it important to stateat the focal point of minority

claims and the morphology of the dominant legalrimeents will always de-

pend on the historical and political givens of soeiety in question. Protective
measures for racial, ethnic or national minorities, minority rights in the

broad sense can therefore be targeting a numltifefent things, such ds:

e socio-economic equality,
» de facto freedom of religion,

» the protection of potential pogrom victims and fhievention of brutal
ethnic conflicts,

» decreasing cultural conflicts between majority geduine minority or
immigrant groups,
» combating racial segregation or apartheid, or

* race-based affirmative measures of compensatomyedil or transi-
tional justice.

In line with this, minority law, the law of balamg obligations and freedoms
pertaining to assimilation and dissimilation magréfore take several forms:
from affirmative action and social protection maasiithrough declarations of
religious and political freedom, to setting forthitaral or political autonomy,

or controlling political extremists. The contextpad@dent meaning of minority-
protection may refer to a widely diverse set oi@es, such as

e equal protection (non-discrimination),

» participatory identity politics: the political paipation of identity-
based groups in political decision-making,

» cultural identity politics: the recognition of idéy-based groups in
cultural decision-making by the state,

» the protection of historically rooted identity-bdssensitivity, for exam-
ple the criminalization of hate-speech, holocawstia, etc.,

« affirmative action,

» special constitutional constructions form-fittea fbe needs of indige-
nous population, or

For more, see for example Andras Bragyova: Arerday Minority Rights? Archiv fiir
Rechts- und Sozialphilosophie, 80/1994.; or Andra@:SProtecting Nation States and Na-
tional Minorities: A Modest Case for NationalismHEastern Europe. Roundtable (Chicago)
Special Issue, 1993
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* policies recognizing claims which mirror the statethnic kin’s Dias-
pora claims abroad, or even

e international securil?y

1. Minority Rights: Why Are They?

Each and every one of the above models for indalidund group protection
and recognition will have differing institutionah@ doctrinal implications. In
general, minority rights are viewed through twaditianal conceptual frame-
works. The first set of justifications for minorityghts and preferential treat-
ment is rooted in the concept of human dignity. Riviitthis framework (as it
can be seen in traditional continental constitwlojurisprudence) minority
claims are seen as identity-claims, which congtiat integral part of human
personality — worthy of recognition and protectidrhe second theoretical
framework for minority rights (for example, in tlegual protection American
jurisprudence) is rooted in an equality discoumsavhich the constitutional
recognition of the minority group is justified byjeality-based (either syn-
chronic or diachronic justice) arguments.

In the following, I will claim that in addition tthe two traditional frameworks,
under certain conditions, there is a third altaweaframework for justifying
minority rights, one which sees minority claimsrasiprocate Diaspora claims.
That is, minority rights can sometimes be regaraedhe price to be paid for
the rights of ethnic kins in the Diaspora. Due pat&l and conceptual limita-
tions, instead of expanding on the aforementioradsic frameworks, | will
only focus on the latter phenomenon, the interdépece of the Diaspora-con-
dition and minority rights. | will argue that, aibaot universally, under certain
socio-political circumstances the political commétmh and concern for ethno-
national Diaspora will have a formative influengeninority politics.

My argument will be that Diaspora concerns may lverg powerful drive for
implementing schemes of minority protection andoggition, if such institu-
tions are likely to serve as potential guarantemsefqual freedoms to be
granted for the state’s ethno-national kins abrdiadan be presumed that the
state will be particularly willing to provide foush measures, if its ethno-na-
tional kins disproportionately outnumber its mities. | will argue that this
will be particularly prominent if large groups aheo-national Diaspora reside
in, say, neighboring states, whose respective atlational minority happens

2 Let us remember the anecdotic reference madabybthe drafters of the UN Charter, who

claimed that it is protection from minorities titae world needs nowadays (1945), not the
protection of minorities...



338 ANDRAS LASZLO PAP

to be present in the statd.argue that Hungarian minority politics have fol-
lowed precisely this logic, and the generous caltand political autonomies

that are set forth in the 1993 Act on Minoritiesrevén fact drafted in a Janus-
faced way to set an example to and provide pressutbe neighboring states
with substantial Hungarian minorities.

One could say that there is nothing wrong with spolicies—it is just smart
and prudent ethno-politics. After all, the stateyreasily offer something that
hardly anyone would use (considering how few memiBeme minority groups
have; moreover, some minority groups are merekyaiy, thereby providing a
legitimate basis to demand reciprocity for its etmational kin. The problem
arises, however, and | will argue that this is ¢hee with Hungarian minority-
politics, when these spectacular ethno-politicehtegies are in fact used to
cover up other more ardent minority problems or nvbigese benevolent in-
struments prove to be controversial and have uratdsiconsequences in light
of historical and political developments. Thesatsties also carry dangers:
ethno-political considerations are often latent antdconscious, but neverthe-
less lead to problematic, both conceptual and ipaaontradictions within the
legal and institutional framework.

I11. The Hungarian Case Study

In the following, through the case study of Hungdrwill show that the con-
ceptual framework of the 1993 Minority Act (and iecent 2005 amendment)
proves unsatisfactory for two reasons.

First, creating a homogenous legislation for natiand ethnic minorities may
help promoting out-border Hungarians’ rights; itlwiot, however, provide an
effective institutional framework to deal with tispecific and robust Roma-
problem. (Due to the legal ambiguity of ethno-nadioclassification the size of
the Roma population is hard to establish. Censdsaaademic estimates range
between 200,000 and 600,800Also, this monolithic minority category is
inefficient to serve the needs of all thirteen @&l minority groups in Hun-
gary, which substantially differ in size and consamat claims and aspirations.

3 For more on this subject, also see Mickey, Rolért— Stein, Jonathan (eds.): Ethnicity
Unbound: The Politics of Minority Participation Rostcommunist Europe. IEWS, New
York, 2000.

4 Census data is inaccurate, because many Romalctane to identify themselves as such.
Some improvement is noticeable: whereas in the 1891sus 142,683 persons declared
themselves Roma, in 2001 this number increased@@®46. Minority organizations put this
number somewhere between 400,000 and 500,000. dkergliable number was provided
by a survey in 1993/1994 estimating 456,000. Se®PMvoiding the Dependency Trap.
Bratislava 2002
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Second, the European accession and the conseddvaiae in the constitu-
tional and socio-political climate will very likelypring challenges that the
anachronistic, pre-accession minded Diaspora-tamgitw cannot cope with.

1. The Statutory Framework of Hungarian Minority Law

The 1993 Minority Act defines national and ethniimanities as groups, which

have been present in the territory of Hungary feerol00 years and (8 1.)
constitute a numerical minority within the poputatiof the country, whose
members hold Hungarian citizenship and differ fritva rest of the population
in terms of their own language, cultures and trend, and who prove to be
aware of the cohesion, national or ethnic, whidioigim at preserving all these
and at articulating and safeguarding the interafsteeir respective historically

developed communities.” According to the Act, theseorities are: Bulgarian,

Roma (Gypsy), Greek, Croat, Polish, German, ArnienRumanian, Ruthe-

nian, Serb, Slovak, Slovene, and Ukrainian; andrder to register a new mi-
nority group, a popular initiative signed by 100tizens has to be submitted to
the Speaker of the Parliament.

Without going into an in-depth analysis of the Hangn statutory model, two
controversies — procedural as well as materialedrte be pointed out. Both
material requirements (100-year presence and 1@fitatsres as a special
popular initiative) for qualifying as an ethnic mational minority seem prob-
lematic. The Act, besides defining the two groumstituting requirements,
also contains an enumeration of the thirteen mipayroups that are recog-
nized by the Act, which means that the Parliamatitagtually need to pass a
formal amendment to these provisions if a new gnopld qualify as minor-

ity. The House (being sovereign), however, is riiged to vote affirmatively

on the question, which is in sharp contradictiothvihe otherwise clearly de-
fined requirements.

Another set of issues concern the question of vehtoiverify or question

whether the 100-year requirement has been fulfiletd when is the clock
supposed to start ticking. When will the Chinesearity (a considerable

population since the political transition) be dattto seek recognition? What
about the Palestinians, who may claim some 600 rfedngears of presence if
JIsmaelite” merchants are consider®d?

A number of Parliamentary and Constitutional Caletisions have been passed on petitions
of various ethno-national groups, like the Jewsyeen Macedons, Russians, the Bunyevac,
or Huns seeking recognition.

Both groups have estimated numbers of 10,000. g there is some doubt whether
certain recognized minorities (such as the Ruthefiaexample) have fulfilled the statutory
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The other, even more controversial element of theddrian framework re-
lates to the lack of satisfying legal guarantegmming individuals’ minority
affiliation. Hungarian law allows the handling dditd on racial and ethnic ori-
gin only with the consent of the person concerh&tlis gives rise to what is
commonly known as “ethno-business” or “ethno-catitup, that is, the utili-
zation and misusage of remedial measures for privetans that are contrary
to the legislators’ intentiorfsin this model, the exercise of minority rights is

numerical requirements. Doubts were raised reggrttia 100-year presence of the Greeks.
The legislator is of course free to recognize arpug as a national or ethic minority (even
lacking the general conditions), yet the statutlanyguage setting forth the requirements
therefore seems absolute and general, and is dmusvghat misleading.

Act No. LXIIl. of 1992 on the protection of persad data and the publicity of public data.
This of course does not prohibit the anonymousectibn of census data.

It needs to be pointed out that the Hungariarraagh to ethno-national data collection is
problematic for several reasons. Articles 2(2) &(®@) of Act No. LXIII. of 1992 (the Data
Protection Act) prohibit the processing of sensitidata, such as ethnic origin, without the
concerned person’s explicit permission. Very ofteoywever, this leads to an ironically ille-
gal practice in this area of criminal justice. THengarian Criminal Code (Act IV. of 1978)
criminalizes four types of behavior that may fallder the racially motivated category. (Ra-
cial motivation is implied in the wording of thewg These are: genocide (Article 155),
apartheid (Article 157), violence against membdnsational, ethnic or racial minorities and
religious groups (Article 174/B) and incitement agicommunity (Article 269). Neverthe-
less, it is safe to say that the first two neved the latter two only very rarely occur in offi-
cial statistics. In 2003, for example, no invediiga was initiated in connection with apart-
heid or genocide, whereas 11 instances of “violeagainst members of national, ethnic or
racial minorities and religious groups” and 14 amtes of “incitement against community”
were registered. In recent years, for examplehéndase of “violence against members of
national, ethnic or racial minorities and religiayr®ups”, the following number of instances
had been registered: 1999: 3, 2000: 8, 2001: 1@2:2B, 2003: 11. This means that the fol-
lowing number of offenders had been identified amticted: 1999: 9, 2000: 12, 2001: 9,
2002: 5, and in 2003: 9 identified from which 8ittdd. According to official statistics, in
2003 two people were indicted and two convictedenrtticle 174/B; in 2004, the numbers
were eight and six, respectively. (Source: Unifiealice and Prosecution Statistical Data-
base) This should by no means imply that raciahes and violence are non-existent in
Hungary, but rather that law enforcement agentsyaelsas prosecutors and courts, are very
reluctant to recognize racial motivation in viol@mtd non-violent crimes committed against
Roma and other minority victims. Although officensdaofficials habitually claim that it is
because of the lack of clear legislative guidelifegsthe establishment of racial motivation
that most of such instances will only qualify assance, assault or mischief. In Hungary, in
line with the legally articulated declaration tdraén from any kind of involuntary official
classification of ethnicity, no specific legallynlgiing instructions exist for the determination
of racially motivated criminal activity. Thus, laanforcement officers, who are the prime
decision-makers as to the legal classification given offense will follow the easier way,
and become very reluctant to classify incidentsiflatis as racially motivated. Although it
will always be the prosecutor who will decide onawlgrounds to indict the defendant,
he/she will usually follow the police’s determiration the nature of the criminal offense in
question. As for the police, officers claim that,determining whether an offense is racially
motivated, they take notice of an internal guidaisseied by the Attorney General that di-
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not dependent on minimal affiliation requiremerfier example, Deets docu-
ments how school officials pressure parents of g#uian’ students to declare
their children ‘German’: “according to Hungarianvgonment statistics, in
1998, almost 45,000 primary school students werelled in German-minor-
ity programs, which number, by the latest censugpput 8,000 more than the
number of ethnic Germans who live in Hungaty.”

The 1993 Act establishes a relatively potent fofnautonomous minority in-

stitution, the ‘minority self-government’ structufeodies that co-exist with

local municipal administration and on the natioleadel function as a quasi-
minority parliament), and prior to 2006 the deaisto vote at these elections
was left solely to the political culture and comsae of the majority. Thus, in
Hungary, citizens, regardless of their ethnic origiould vote for minority self-

government candidates. This enabled members aitjerity to take advan-

tage of the various remedial measures. For exartipdewife of the mayor of

Jaszladany — a village notorious for segregating&primary school children
from non-Roma — held an elected office in the IdRama minority self-gov-

ernment'?

Hungarian minority representatives repeatedly ctairthat the fact that some
candidates ran as ‘Gypsies’ in one election and thter as Germans in the
following term proves the flourishing of local etitbusiness® Similarly, both
the President of the National Romanian Minorityf&avernment in Hun-

rects prosecutors when considering and qualifyiregibhdictment. This means that the only
legal guidance is an internal policy guide, whideedless to say, would not stand very
strong against constitutional challenges. The outeds clear: in order to avoid an uncom-
fortable and (given the widespread anti-Roma or ghobic sentiments in Hungarian soci-
ety) unpopular decision, and lacking any legallyding guidance, officials are reluctant to
recognize racial motivation in violent criminal lzefior. Referring to data protection regula-
tions, official statistics have no reliable datatboe ethnicity of race crime victims, either,
which is entirely absurd, given that the existeateacially motivated crimes logically pre-
supposes membership in the given (racial or ettatimmal) community. For more on this
subject of data collection, see Andrea Krizsan)(dethnic Data Monitoring and Data Pro-
tection. The European Context. CEU Press—INDOK, Basig2002.

9 Deets, Stephen (2002). Reconsidering East Europkaority Policy: Liberal Theory and

European Normgsast European Politics and Society 16:1

For a detailed case description see Roma Right3/2@) pp. 107-108.

See the minority-ombudsman's annual parliamentepprts or an interview with Antal

Heizler, President of the Office for National antthiiic Minorities, Népszabadsag (the lead-

ing Hungarian daily), 2002.07.24.

12" The President did not predict that more then f7obihe 17 local self-governments running
in the 2002 elections in Budapest (and some 30 foilteo48 registered nationally) would be
»-authentic Romanian.” Out of the 13 local Romaniamarity self-governments operating
between 1998 and 2002, he estimated that only tiaee "real Romanian blood" running in
their veins. See the summary of an interview withedgta Trajan, Népszabadsag,
2002.08.21.

10
11
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gary and the (Romanian) Secretary for RomaniansiQutside Romanta
found it worrisome that the 2002 local electionsught an increasing number
of candidates for Romanian minority self-governrmaenthile the number of
those identifying themselves as Romanian in théonalkt census is decreas-
ing.* In order to demonstrate the fallacies of the légahework, some Roma
politicians publicly decided to run under differdabels (in most of the re-
ported 17 cases, Slovak). Also, there are seveunaldipalities where (accord-
ing to the national census) nobody identified hienglelf as a member of any
minority group, yet numerous minority candidategeveegistered> Needless
to say, preferential treatment intended to favanarities is severely impeded
and the entire notion of minority self-governmenbbstructed when voters not
belonging to a minority can determine who will regent the group. At one
point, even the Parliamentary Commissioner (Ombuaagnfior National and
Ethnic Minority Rights filed a petition to the Cditstional Court, asking that
these provisions of the Minorities Act be declatedtonstitutionat! The ex-
amples of loopholes in the legal regime sometiresslt in complete absurdity.
In order to express their admiration of German batlt for example, a small
village's entire football-team registered as Germmamority-candidates for the
elections'®

In June 2005 the Hungarian Parliament paSse@¢omprehensive amendment
to the Minorities Act. The legislation made it aiido set forth a plan for in-

13 see the statement of Doru Vasile lonescu in Néptsag, 2002.08.15.

14 Only five signatures are needed for the regisinabf a minority self-government. (For
which subsequently everybody, including memberthefmajority’, may vote.)

15 See Népszabadsag, 2002.08.15.

18 It has to be noted that until a 2002 amendmerthefHungarian Constitution (which was
necessitated by Hungary's accession to the EUgthad been a contradiction between its
Articles 68(4) and 70(1). While the former saidttia]ational and ethnic minorities shall
have the right to form local and national bodies delf-government”, the latter prescribed
that “all adult Hungarian citizens have the rightviote [...] and the right to be elected.”
Thus, while Article 68(4), established the righstif-government of the minorities, the latter
Article stated the universality of voting rights.

17 See Constitutional Court Decision 45/2005.

8 Interview with Mr. Heizler, Id.

19 The Parliament adopted the Act on the modificatib the election of representatives to the
minority self-governments, and other acts relatimgational and ethnic minorities on 13.
June 2005, and before promulgation, it was senpffeliminary review to the Constitutional
Court by the President. In its decision 34/2005.. @49.) the Court found that some of its
provisions were unconstitutional. On 17. Octobed3the Parliament re-adopted the Act,
incorporating the guidelines provided by the Counstihal Court. According to the new
regulations everyone has a right to vote (bothvaatind passive) in the election of minority
self-governments, who a) belongs to a nationaltienie minority defined in the Act on the
rights of national and ethnic minorities, and esges his affiliation with that specific mi-
nority; b) is Hungarian citizen; c) has the rigbtvibte in the election of local authorities and
mayors, and d) is listed in the electoral regisfeminorities.



MINORITY RIGHTS AND DIASPORA CLAIMS 343

stitutional reorganization of the minority-protesti mechanisms. At the same
time, it introduced a somewhat controversial regigin procedure for those
who decide to take advantage of the various pgeideand additional rights set
forth by the minority law?® The Act thus departs from the preexisting dedica-
tion to the free choice of identity and by elimingtthe explicit provision al-
lowing for the recognition of multiple identity, tseforth legal requirements for
minority political participation. According to theew legislatiorf; both the
right to vote for and to run as candidates at theority elections would require
the registration. The first minority self-governmeriections under the new
regulations were held in autumn 2086.

2. Assessing Window-Shopping

As indicated above, it has been my claim that 889 Hungarian minority-
politics cannot be understood outside the contEtteethnic Hungarian Dias-
pora. We can even say that, besides classical domemts, one of the primary
reasons behind constitutional motivations for pdong and recognizing mi-
nority rights had been Article 6 (3) of the congtiin, which declares that “the
Republic of Hungary bears a sense of responsilfdityhe fate of Hungarians
living outside its borders and shall promote argtdptheir relations with Hun-
gary.” Balazs Majtényi® for example, cites a cheeky example, Governmental
Decree 1120. of 1995 (XII.7.) establishing a Cowating Council on Roma
Issues (which is only of historical interest todes/ it is now defunct), which
calls for the Chairman of the Office for Hungarislimorities Abroad to be its
member. Majtényi finds it also revealing that ie tourse of the parliamentary
debate on the Minority Act, politicians often refst to the assumed or real
problems of Hungarians living abroad.

20 1t should also be noted that the question of@thational identity has been the focus of other

socio-political debates, such as the Hungariaustiw, a framework legislation that pro-
vides for schemes of rights and preferences aveilfa ethnic Hungarians living in Dias-
pora. During the drafting of this law (Act LXVII.f@001.), an ardent domestic political de-
bate arose from the various legislative approaamedentifying who would be considered
Hungarian (for the purposes of the law.) In fakg tontradiction between the basic liberal
tenet of the free choice of identity and the dewireeduce (the legal) options for both politi-
cally and financially undesirable misusage was @eshthe most controversial aspect of the
law.

2 Act CXIV. of 2005.

22 surprisingly, the elections brought a furtherr@ase in the number of local minority self-
governments. Compared to the 1843 local minoritf-g@lernments established in 2002,
their number grew to 2049 in 2006, despite the tfzat fewer votes were cast than before.

2 Balazs Majtényi,What Has Happened to Our Model dzhithe Creation and Evolution of
the Hungarian Minority Act in European YearbookMinhority Issues, Vol. 7.(2006/2007).
Also see Majtényi Balazs: Special minority rightsdanterpretations of the nation in the
Hungarian Constitution. Regio, 2005/1.
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My aim is to show that with Hungary having joinde tEuropean Union, this
stance can no longer be held and the focal pofriteth minority and Diaspora
law need to be adapted to the new constitutiondl @oditical circumstances.
After May 1, 2004, a significant part of the HunigarDiaspora already found
itself within a common constitutional and legalnfrework with its homeland,
and by 2007 much, if not most of the remainder fmldwed suit. As a conse-
guence, however, Hungarian Diaspora politics exists1 economic and politi-
cal framework that no longer tolerates decisionbe¢anade upon solely Hun-
garian considerations or to follow exclusive Hungamational interests. (See
the even pre-accession Status Law controvéfsplso, the appearance of
European or other migrant workers and immigrants lwing challenges that
the existing legal framework may not be able toecepth. Newly arriving
groups will easily outnumber small traditional watl minorities (such as the
Armenian and Ruthenian), while the current legalmfework does not have
clear guidelines as to how new groups (such a<tlieese) can seek official
recognition.

It appears nevertheless quite ambiguous what theepdual basis for minority
identity in Hungary is. As stated above, the tiadd&l Hungarian approach to
minority rights is deeply rooted in a constitutiipaarticulated responsibility
for out-border Diaspora-Hungarians. For the gengudalic, minority rights are
the mirroring of what is perceived to be fair andtjtreatment of ethnic kins
abroad. Thus, Hungarian minority law is a Janusdamixture of sincere in-
ternal group-recognition and the legal-politicalunterbalancing of the Tri-
anon-trauma.

By having become European Union member statesyiopmion, the balance
between minority- and Diaspora-politics is no longgistent. Due to spatial
and conceptual limitations, | will omit discussititge challenges, limitations
and prospects of Hungarian Diaspora politics witihiea EU and focus on the
loss of Diaspora politics as a reference point, #wedresulting loss of orienta-
tion in Hungarian minority politics.

24 For more on this see: Kantor, Zoltan — MajtéBalazs — Osamu, leda — Vizi, Balazs —

Halasz, lvan (eds.): The Hungarian Status Law:adwaBuilding and/or Minority Protection.
Slavic Research Center, Hokkaido University, Sapp@d04, Kovacs M. Maria: Standards
of self-determination and standards of minorityatigin the post-communist era: a historical
perspective”, Nations and Nationalism (Blackwell)plV9/3. July 2003., Kantor, Zoltan —
Majtényi, Baldzs — Osamu, leda — Vizi, Baldzs — Hal&gan (eds.): Osamu Idea at al (ed.)
Beyond Sovereignty: From Status Law to Transnati@itizenship?, Slavic Research Cen-
ter, Hokkaido University, Slavic Eurasian Studies No. 9., Sapporo, 2006 Baldzs Majté-
nyi: Utilitarianism in Minority Protection? Statusaws and International Organisations.
Central European Political Science Review, Vol. @, N\5., 2004.
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According to the dominant view, minorities are paftthe Hungarian nation
state. As Article 68. (1) of the Constitution sgataational and ethnic minori-
ties living in the Republic of Hungary participatethe sovereign power of the
people: they represent a constituent part of tleeSSimply put, bearing in
mind the painful example of the Hungarian Diasptina, conceptual basis for
the preferential treatment (i.e. constitutionalogaution) of minorities is the
acknowledgement of all the historic suffering peoipl this region of the world
were doomed to tolerate. A collective bad consciess of legislators, a feel-
ing of guilt, or at least sympathy is behind theognition of ethno-national
identity as worthy of protection. Without specifgirthe historic injustice or
responsibility of any particular government/statee sincere component (by
sincere | mean that it is not lead by Diasporatstyg of providing minority
rights is some sort of a compensatory, or at Ie@stpathetic sentiment for the
pain and suffering traditional ethno-national comities (whoever they be)
had to go through in the past decades of history.

Although apart from legislative and political shp&the-tongue (like those
cited by Balazs Majtényi) no explicit constitutiérox legal reference is made
to any of this, the theory can be also supportethbywidely held view that the
moral basis for minority rights of newly arrivednamunities in this region is
not regarded as equal to that of the “genuine riiasr’ Evidence for this can
be brought from numerous remarks and statemente madepresentatives of
Romanian or Armenian minorities in Hungary, whoirdd@hat those who re-

cently moved from Transylvania are taking over thtural programs and
minority self-governments to such extent, thasinowtheirs and not that of

the “genuine” minority identity that is being repemted?

It is my firm conviction that the present (anachistio and absurdly) selective
framework of recognizing only traditional “genuiniinority groups cannot be
maintained. Besides being inherently arbitraryimasntioned above, the meas-
urement of the 100-year-presence is not supporie@ny legal guideline.
Therefore anyone commissioning a historical studgwsng a century-long
presence of any given group can beat the systethgaharound the legisla-
tor's intent. The only question remaining is: of attuse is this humiliating
procedure? Even the recently amended legislatammdwork leaves a funda-
mental question unanswered: what is it that makesenumerated ethno-na-
tional identities so special and worthy of preféisrecognition, which other,
e.g. corporate, gender, or, for that matter, the-ermumerated ethno-national
identities do not enjoy?

% See for example the speech of Trajan Kresztaidet of the Romanian Self-Government,
delivered on March 23, 2004, at the Parliamentargn@gssion of Human Rights, Minority
and Religious Affairs, discussing the Bill amendihg Minority Act.
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Thus far, the unspoken rule of thumb for Diasp@&eiprocity could serve as a
guideline for answering this crucial question. Aftl, Hungary has been a
country where immigration had been limited, andnetdemographic condi-
tions had been more or less intact. (Recent, p@89 Immigration is still of
relatively small scale and mainly transitéfyin fact, immigrants make up only
about 1,5 percent of the Hungarian population amtaximately two third are
ethnic Hungarians from coming from the neighbosiages.)

Thus far, the legislator could enjoy the freedontrefting a relatively small
number of indigenous (historic) national minorit\g&h a wide spectrum of
political and cultural autonomy. Considering theesbf most of these groups, it
was not demanding for the state. Also, as thisctealve as a powerful tool in
fulfilling the constitutional responsibility of pmooting Hungarian Diaspora
claims, its legitimacy was never questioned, andjeneral, the benefits of the
unique and peculiar Hungarian framework of minoptptection vastly out-
weighed its controversiality. It is my firm conviah that the situation changed.

Legislators and policy makers have a number ofoogti They can, for exam-
ple, reinterpret the distinction made by Will Kyok&’ and differentiate be-

tween the claims and aspirations of “genuine”, gedious minorities, who had
been innocent and passive victims of cruel histang the demands of volun-
tary migrants who choose their fates and the cars#@l minority status, and
introduce differing constitutional standards foe tiwo. In doing so, however,
the legislator will still have to take note of tfact that the decision of immi-
grants (or refugees) to change their domicile gags a reaction to certain
political, economic, etc. conditions and their dagtants’ (ethnic, national,
religious, racial) minority identity or structuradequality will also pose politi-

cal and constitutional questions worth considering.

Either way, governments, legislators and the emoidical class will have to
declare (or at least start a meaningful public uismn on the question of)
what is the basis for the preferential treatmentaforities: is it still the mir-

% See 2003 UNHCR Statistical Yearbook Country DataeShédungary.

27 According to Kymlicka, national minorities anddigenous people will typically demand
self-government powers (like federalism and teridioautonomy), while immigrants will try
to negotiate — what he called — polyethnic or aaootation rights. See for example Multi-
cultural Citizenship: A Liberal Theory of Minority Biits, Oxford, 1995, pp. 30-31. He
claims that national minorities and indigenous peapant to reproduce their (societal) cul-
ture, while immigrants seek to integrate into th&matream society by learning the official
language and participating in the mainstream ecdmamd political institutions. The latter
seek to renegotiate the terms of integration byateting a more tolerant approach to their
integration that would allow them to maintain vaisoaspects of their ethnic heritage (such
as customs regarding religious holidays, dressanjierestrictions, recreation). Also see
Rogers Brubacker: Nationhood and the national questiothe New Europe. Cambridge
University Press, Cambridge, 1999.
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roring of the Hungarian minority’s Diaspora rights; a symbolic compensa-
tion for Diaspora-independent historic guilt; oftisthno-cultural identity as an
eminent part of human dignity; or the combatingso€tial inequality, where
ethno-national attributes serve as operational ipsofor structurally under-
privileged social strata.

Either way, it needs to be explained clearly whakes ethno-national identity
worthy of this special, publicly financed and cdtusionally articulated pro-

tection that is different from the recognition amfection of other cultural,

sexual, gender etc. identity, and why political anttural organizations of the
minorities will enjoy a more privileged status 8ay, legislation or public ad-
ministration than other civil or cultural organiizats do.

There is one thing the legislator and the politidaks should not do: maintain
the currently-existing conceptual ambiguity in foendations of minority and
Diaspora politics.

SUMMARY

Minority Rightsand Diaspora Claims

ANDRAS LASZLO PAP

National and ethnic minority rights reflect on thistory and social conditions
of a country. They can express the effort to ensgmmomic and social equal-
ity, grant freedom of religion, avoid violent etbrionflicts and pogroms, re-
duce tensions that derive from the cultural backgds of immigrants and their
descendants that are perceived as different, amtbatoracial segregation and
apartheid. Furthermore, minority rights are instemts of reparative and/or
transitive justice, which seek to compensate foratly based social and eco-
nomic inequalities.

The author claims that as in Hungary the legalustatf the (indigenous but
highly variegated) national minorities is insepdeaflbom the sense of respon-
sibility felt for the wellbeing of ethnic Hungariann the wider region, a con-
siderable section of the Hungarian political classsiders the rights of na-
tional minorities in Hungary either as a bargainahgp for negotiations about
the rights of the Hungarian diaspora in the regioat least their mirror image.
It may have been due to the civil liberties goath## architects of Hungary's
transition from an authoritarian regime to a plistadlemocracy that they forci-
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bly squeezed into the same Minorities Act two digpmsections of society: the
national minorities, who seek certain additionghts and subsidies to their
cultural activities, and Hungary's only ethnic miitg: the Roma, who request
opportunities equal to the majority society.

The paper states that in Hungary national and etiminorities receive
preferential legal treatment mainly because letfistahave a bad conscience
about, and wish to grant compensation for, pastvgrices. The author warns
that in light of predictions about future wavesimimigration into Hungary
(there is a sizeable Chinese community in Hungaeady), the relevant legal
regulations and the popular attitude to these sseeed a thorough overhaul.

RESUMEE

Minderheitenrechte und Diaspor a-Befugnisse

ANDRAS LASZLO PAP

Die Morphologie der Minderheitenrechte entwickéthsstets in Abhangigkeit
von den historischen Eigenheiten und den geselidichan Spezifika des ge-
gebenen Landes. Dementsprechend kann sie in emsterdie Zielsetzung der
wirtschaftlich-gesellschaftlichen Chancengleichhelte Gewahrleistung der
Religionsfreiheit; den Schutz potentieller Opfenvalutigen ethnischen Kon-
flikten und Pogromen; die Lockerung der aus kultereUnterschieden resul-
tierenden Spannungen von Einwanderern und derehf&t@en; den Kampf
gegen die Segregation auf Grund der Rasse oden giigeApartheid; aber
auch die ausgleichenden MafRnahmen bedeuten, didamen einer wieder-
gutmachenden, oder einer Art transitiven Gerechtigk bei gesellschaftlich-
wirtschaftlichen Unterschieden auf Rassengrundtagetroffen werden.

Der Verfasser weist in seiner Studie darauf hirssdegin bedeutender Teil der
politischen Offentlichkeit die Rechte der Mindetkeiin Ungarn als Preis der
Minderheitenrechte der ungarischen Diaspora, abetirgest als deren Spie-
gelbild interpretiert hat, nachdem die ungarischégf@ssung von den Minder-
heitenrechten nicht von der Verantwortung gegentibar Schicksal der unga-
rischen Diaspora getrennt werden kann. Damit igiuesrklaren, dass der Min-
derheitenschutz in Ungarn die grundsatzlich aufn€eagleichheit ausgerich-
teten Ziele der einen ethnischen Minderheit (Surid Roma) auf unklare

Weise mit denjenigen Rechten der einheimischemmmalién, hinsichtlich ihrer

Zahl, ihrer Anspriiche und Aspirationen diffusen umederogenen Minderhei-
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ten vermischt, die im rechtsschitzenden Schwung/dende, aber zum Teil
mit einem Augenzwinkern in Richtung des Interesskutzes der Auslandsun-
garn geschaffen wurden und grundsatzlich das Ratyatam der kulturellen
Subventionen und Mehrheitsrechte bestimmen.

Die Grundlage der eine praferenzielle 6ffentlicbhttiche Behandlung erfah-
renden Minderheitenherkunft/-identitat in Ungarhdemit in erster Linie das
schlechte Gewissen der Gesetzgeber infolge deorisishen Vergangenheit,
also die kompensatorische Berufung gegeniber dehdilie Stirme der Ge-
schichte gebeutelten einheimischen Minderheit. Diedarf dem Verfasser
zufolge angesichts der zu prognostizierenden Eidesamgstendenzen (die
bezlglich der chinesischen Gemeinschaft bereiterivesn haben) ernsthafter
juristischer und Auffassungskorrektionen.
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