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Introduction

Throughout the world, we face new terrorist threewery day. Trains and
buses are being blown up, airplanes are torn dpamxplosions, shopping
malls and restaurants go up in flames. The worldtraddress this challenge,
including the necessary legal actions to be takginat the perpetrators. Such
actions undoubtedly affect human rights. Followihg greatest tragedy of the
20th century, WW2, the constitutional states recgghthe need to address the
issue of human rights more universally, insteageyimitting it to be the inter-
nal affair of each state. Nazi Germany abused huriggris pursuant to the
laws of the Third Reich. Therefore, certain cow#rdecided to create The
European Convention on Human Rights (further retemo: the Convention).
Within the Council of Europe, an independent covas established to super-
vise the execution of such decisions. Thus the [@an Court of Human
Rights was created. Several other internationalarurights organizations are
also present in Europe, for example the Human Righdurt of the United
Nations in Geneva, or the Court of Hague whicloibe addressed solely by
states. However, the operations of other Court®iarso closely related to acts
of terrorism. This study will not concentrate oreithjurisdiction as none of
these courts are authorized to make judgments dsomuto the member
states. The Court of Hague has jurisdiction over glrpetrating individuals
only. The Court of the UN is lacking the necesgarisdiction to make judg-
ments to be executed; it simply establishes thiatm of the law. The Euro-
pean Court of Human Rights (further referred tates Court) in Strasbourg
solely has the authority to state the violatiortted Convention by one of the
states, and to impose a just satisfaction to tioénvi (Contrary to common
belief, the Court may not alter or revoke natioo@alirt decisions.) During the
last few decades, the Court has gained a repustsles. Its judgments and
principles are respected and followed by the stiieyg pertain to, as well as by
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the rest of the states in an attempt to avoid air@pplications against them.
The Convention contains only a few basic directingated to human rights.
(For example: the right to life, the freedom of ege and the right to protect
personal property). The Court’s individual decisidiil these basic directives
with content. Therefore, the actual content of @avention is affected by the
operations of the Court. In the following, we indeto highlight the Court’s
decisions as they relate to human rights and temoBased on the events of
the 21st century, we will examine how this will fagstainable.

Article 2 (Right to life)

1. Everyone’s right to life shall be protected by laMo one shall be de-
prived of his life intentionally save in the ex@ontof a sentence of a
court following his conviction of a crime for whithis penalty is pro-
vided by law.

2. Deprivation of life shall not be regarded as intiid in contravention of
this article when it results from the use of fovgeich is no more than
absolutely necessary:

a) in defence of any person from unlawful violence;

b) in order to effect a lawful arrest or to prevehe escape of a per-
son lawfully detained;

c) in action lawfully taken for the purpose of dimg a riot or in-
surrection.

The member states attached several Protocols t6dheention. Two of these
pertain to the right to life. They contain the éalling regulations:

Protocol 6
Article 1 (Abortion of death penalty)

The death penalty shall be abolished. No-one sfeltondemned to such pen-
alty or executed.

Article 2 (Death penalty in time of war)

A State may make provision in its law for the dgahalty in respect of acts
committed in time of war or of imminent threat @rwsuch penalty shall be
applied only in the instances laid down in the lamd in accordance with its
provisions. The State shall communicate to theedagr General of the Coun-
cil of Europe the relevant provisions of that law.
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Protocol 13
Article 1 (Abalition of the death penalty)

The death penalty shall be abolished. No one dlmttondemned to such pen-
alty or executed.

It is obvious that according to the Convention @sdProtocols, nobody in

Europe may receive a death penalty, not even dwiaig Even a previous

death sentence may not be executed. This pringptieeply rooted in the

European culture as well as in European law. Nbetsss several cases of
dispute have been tried by the Court.

Such was the case of McCann and Others. Britidhoaities were informed of
a terrorist threat made by the IRA in GibraltareTterrorists were planning a
remote controlled explosion against hundreds oili@hs. A special unit of
British officers monitored the terrorists, who werespected to keep the remote
control in their pockets. When the terrorists weafled to surrender, one of
them reached for his pocket. The soldiers suspehtgdhe is reaching for the
remote, and gunned down all of them. Later they b find any arms or
bombs on the terrorists. However, their van packéti explosives was re-
covered. The Court held, by 10 votes to 9 (!), thate had been a violation of
Article 2 of the Convention. They established ttat action performed by the
soldiers violated Article 2 of the Convention, haweg in light of the circum-
stances, damages were not paid to the victims.Qdwat contended that the
training received by the soldiers was inadequatd,ibencouraged the use of
firearms under similar circumstances. A specialityhe case was that prior to
the Court the Commission, who is generally moreljiko declare violations of
the Convention, ruled by 11 votes to 6 that thex@ Ibeen no violation of Arti-
cle 2 in this case (McCann and Others v. the Uriiedjdom judgment of 27
September 1995, Series A no. 324).

9 judges of the Court emphasized that while théaiites in Strasbourg had
many months and ample information to make a judgntee soldiers only had
a few seconds to protect the potential victims haf threat. Since then, the
number of such terrorist attacks have multiplied.Madrid and in London

hundreds of passengers traveling in crowded subsaay and trains became
victims to terrorism. If the above mentioned cas#s vried by the Court 20
years later, we suppose that the majority wouldehawed against finding a
violation.

Obviously a sensible balance must be establishedeba acceptable force to
prevent disaster, and thoughtless use of fireatnrmaralom. Shortly after the
attacks, a Brazilian man became a victim of sudoshg. In another case tried
by the Court, a security guard of a mine was métakshot by Turkish na-
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tional security officers. (Unfortunately in manyurtries, the warning shot is
aimed at the head of the target individual.) Thei€Couled that the Turkish

authorities violated Article 2. The force used hg bfficers was deemed to be
neither necessary nor proportionate if the goal iwdsed to arrest the victim,

and rather than to combine investigation, Courceedings and execution in
one simple shot. (Ogur v. Turkey judgment of Ma@49no. 21594/93). The

case in Gibraltar is a contrast to this one. Wéebelthat the British soldiers

acted within their margin of appreciation when tlligt not give a chance to

identified terrorists to destroy innocent lives.

With a certain likelyhood, in the 21st century, t@eurt’'s rulings will be
adapted to the terrorist threats, and they willsider the protection of human
lives as their priority. Article 2 undoubtedly redeto the protection of the life
of the perpetrator as well. However, the membeestare under obligation to
protect individuals on their territory. No statengarefer to protect the lives of
the perpetrators, and sacrifice the lives of @wii. Given such a conflict, the
states will obviously move to protect the livesimfiocent civilians, and rule
against the terrorists who endanger others as agetheir own lives due to
criminal behavior. This fact is even more pronouhae the case of suicide
bombers (e.g. in the London metro case). In thases; the terrorist exhibits
an even more unscrupulous act: and since he iadgilraware of his own de-
mise, he will not be deterred from committing thigne. Therefore, it appears
to be reasonable rather to kill the terrorist tt@msacrifice the lives of those he
intended to kill.

The anticipated severity in ruling must not pertiindeath penalties. Capital
punishment must not be restored, not even as # oégarrorism. The Kurdish
terrorist, Ocalan, who was captured in Kenya ditiraoeive the death penalty
from the Turkish government, even though he wasqatdo have committed a
number of acts of serious terrorism. (Ocalan vk&urjudgment of 12 March,
2003, no. 46221/99). There is a definite differebeaveen killing a terrorist in
order to avert a threat, and executing an alreagyuced, and therefore harm-
less terrorist. When there is an imminent dangeamivitian lives, killing a ter-
rorist is regarded as lawful self-defense, and gamy legal measures may
also apply. The protection of civilian lives isusiified reason for the state. The
captured and harmless terrorists may not be exg.cQeptured terrorists obvi-
ously still represent a social threat. Therefdneytmay receive a life sentence,
in order to keep them out of society, but accordinthe Convention, they may
not be executed.

Article 5 which declares the right to liberty arafety also relates to terrorism.
The Article contains the following:
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Article 5. Right to liberty and security

1. Everyone has the right to liberty and securityperson. No one shall be
deprived of his liberty save in the following casesl in accordance with a
procedure prescribed by law:

a) the lawful detention of a person after convictily a competent court;

b) the lawful arrest or detention of a person fanrcompliance with the
lawful order of a court or in order to secure thdflment of any obligation
prescribed by law;

c) the lawful arrest or detention of a person dtdcfor the purpose of
bringing him before the competent legal authorityreasonable suspicion
of having committed an offence or when it is reabbnconsidered neces-
sary to prevent his committing an offence or flgeifter having done so;

d) the detention of a minor by lawful order for therpose of educational
supervision or his lawful detention for the purpadedringing him before
the competent legal authority;

e) the lawful detention of persons for the prexamtif the spreading of in-
fectious diseases, of persons of unsound mindhalics or drug addicts
or vagrants;

f) the lawful arrest or detention of a person t@yent his effecting an un-
authorised entry into the country or of a persoraiagt whom action is
being taken with a view to expulsion or extradition

2. Everyone who is arrested shall be informed pribmjn a language which
he understands, of the reasons for his arrest drahyp charge against him.

3. Everyone arrested or detained in accordance whith provisions of para-

graph 1.c of this article shall be brought prompbgfore a judge or other offi-
cer authorised by law to exercise judicial powedashall be entitled to trial

within a reasonable time or to release pendingltirRelease may be condi-
tioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by armsdetention shall be enti-
tled to take proceedings by which the lawfulneskisfdetention shall be de-
cided speedily by a court and his release ordeféuki detention is not lawful.

5. Everyone who has been the victim of arrest ¢erd®on in contravention of
the provisions of this article shall have an enémble right to compensation.

This Article contains the rights related to arrastl detention. It defines the
reasons of arrest and detention for the statabelstates violate any of these
conditions by unlawful actions, this will be regaddas a breach of the Con-
vention. The entire Article pertains to terrorishgwever we would like to
highlight 1 c).
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As a preventive measure in the fight against tesmorand organized crime,
certain states allowed detention, if they deemed tie individual imposed a
threat on society. So far such detention did natlifyuas in conformity with
the Convention. Section c) requires that reasongitalends for suspicion must
pertain to concrete criminal activity. Therefor@, imposed threat to society
may not be a lawful ground of detention. Italiathauwities ordered preventive
measures in the Ciulla case. Since they suspeltedhe individual was in-
volved in organized crime, they ordered his speb@ise-arrest. The Court
found a violation of Paragraph 1 of Article 5 irethresent case, emphasizing
that preventive measures are not listed among d¢ksilgle reasons for deten-
tion. (Ciulla v. Italy of 22 February 1989, Seriés10. 148). Based on the cur-
rent practice of the Court, without a new Protocaoider Article 5 there will be
no realistic chance for arrest, even if the indirbis proven to have imposed a
threat to society.

If we examine the Court practice more thoroughlg,will find aspects that are
not expressed by the Convention, however, the Caekhowledges them as
valid reasons for detention. The Court acknowledipesthreat of a “collu-
sion”, even though it is not mentioned in 1 c). Theurt found a violation
against Austria in the Ringeisen case, becauseilttigmstances were deemed
to have not supported the threat of collusion erahmmitting of future crimes.
The suspect was arrested and detained twice, anedxe those two occasions,
he had the opportunity to make collusion, howekiermade no attempts to do
S0, moreover, it was obvious that he was not ableotnmit further acts of
fraud. Thus, the second detention violated Par&gBapf Article 5. (Ringeisen
v. Austria judgment of 16 July 1971, Series A n8). This leads us to believe
that the Court acknowledged the danger of collusiot of future crimes as a
valid reason for detention, only its applicatiortlie given case was considered
as a violation of the Convention.

Let us take a look at a different case. A few yeays the Court ruled that the
continued detention of a mentally insane individoeyond the security meas-
ures was in conformity with the Convention. Theivittlal committed several
acts of violence in the past, and in lieu of thastf the Court decided that the
continued detention ordered by the national cowds in fact well-substanti-
ated and aimed to prevent further crimes. (ErikeeNorway judgment of 27
May 1997, Reports 1997-ll., p. 839). In this c#se Court anticipated further
criminal activity; therefore they considered thatoued detention of the peti-
tioner was in accordance with the Convention. Tteedl interpretation of the
Convention does not support any of the above detEsi
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We suppose that the Court might interpret the Cotiee, even without any
further Protocols and as a result of their own llég@rpretation, in a way that
according to Paragraph 1 of Article 5 of the Coriam a proven threat to the
society will justify the detention of a terrorist ihe protection of society. Such
would be the case when Muslim religious leaderstioer extremists encourage
others to commit acts of terrorism as part of theligious beliefs, and the au-
thorities are not informed when such attacks vaiket place. In some cases,
there is not enough evidence to arrest individualn are suspected to be en-
gaged in terrorist activities. The arrest may $tiljustified. Such would be the
case of exhibiting suspicious behavior in a crowgétte, or a person who
leaves a package in a suspicious location. If tleesats occur, the authorities
may arrest and keep an innocent person detainedbmxond 72 hours. How-
ever, such arrests and detentions seem to cagwleight, even in respect of
human rights, than the potential loss of dozenswhan lives in a possible
explosion.

Individuals sometimes fall victims to negative liny. This represents a sepa-
rate case from the previously mentioned ones (Smirv. Russia judgment of
24 July 2003, nos. 46133/99 and 48183/99). In tlewipus Paragraph we re-
ferred to cases when the authorities are requveact promptly and without
much information or evidence. Following the speetha religious leader, a
terrorist attack may occur shortly. The suspicipaskage or behavior may also
lead to an explosion in a few moments. This isthetcase when someone is
being arrested or detained simply because the aiigisorefer his personality
traits that make it likely for the individual to mmnit a terrorist act. In such
cases, the authorities have ample time to condigcirtvestigation regarding
the potential reasons for the detention in accarélamith Article 5. If there is
no such reason, the detention is regarded as hmilagvful according to the
Convention.

Article 8 declares the right to privacy. This doe’ seem to relate closely to
terrorist activities. However, the Court decides iommigration and expul-
sion/extradition issues as well, which are discdssihin the privacy rights.
This Article is completed by the 4th and 6th Protec

Article 8. (Right to respect for private and family life)

1. Everyone has the right to respect for his pevand family life, his home
and his correspondence.

2. There shall be no interference by a public arithavith the exercise of this
right except such as is in accordance with the dand is necessary in a democ-
ratic society in the interests of national securityblic safety or the economic
well-being of the country, for the prevention cfatder or crime, for the pro-
tection of health or morals, or for the protectiohthe rights and freedoms of
others.
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Protocol 4 Article 2. (Freedom of movement)

1. Everyone lawfully within the territory of a Staghall, within that territory,
have the right to liberty of movement and freedorrhibose his residence.

2. Everyone shall be free to leave any countryjuiting his own.

3. No restrictions shall be placed on the exeroisthese rights other than such
as are in accordance with law and are necessay @d@mocratic society in the
interests of national security or public safetyr fbe maintenance of ordre
public, for the prevention of crime, for the prdien of health or morals, or

for the protection of the rights and freedoms bieos.

4. The rights set forth in paragraph 1 may alscshbject, in particular areas,
to restrictions imposed in accordance with law gnstified by the public in-
terest in a democratic society.

Article 3. Prohibition of expulsion of nationals

1. No one shall be expelled, by means either ahdiridual or of a collective
measure, from the territory of the State of whielisha national.

2. No one shall be deprived of the right to enter territory of the state of
which he is a national.

Protocol 7. Article 1 . Procedural safeguards relating to expulsion of aliens

1. An alien lawfully resident in the territory of $tate shall not be expelled
therefrom except in pursuance of a decision readhesiccordance with law
and shall be allowed:

a) to submit reasons against his expulsion,
b) to have his case reviewed, and

c) to be represented for these purposes beforedhwetent authority or a
person or persons designated by that authority.

2. An alien may be expelled before the exercid@sofights under paragraph
1.a, b and c of this Article, when such expulsionécessary in the interests of
public order or is grounded on reasons of natiopeturity.

The Court has overseen diverse cases during théelasdecades that ranged
from expulsions to interceptions of telephone ceosations. The above listed
Protocols seemingly strictly prohibit the expulsiohcitizens, and only allow

the expulsion of foreign citizens under extremeditions.

The question how to execute the expulsion of tet®m@nd their accomplices
legally is a popular subject. Obviously a distitioe must be drawn between
each state’s own citizens and other (foreign aitsizeand those without citi-
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zenship) individuals. Protocol 4 Article 3 categaily prohibits the expulsion
of citizens from their own state. The Court is tyghnlikely to change this
through any legal interpretations. It also maylfa necessary measure. If the
perpetrator of a serious terrorist act has citihgms a naturalized immigrant,
or born from foreign parentage — the consequendenvast likely be a life
sentence. During his/her detention, he/she willimptose any threats to soci-
ety, and he/she is not likely to be released battksociety. On the other hand,
the expulsion of the individuals who are only ergghgn subversive activity
(for example the Muslim preachers), but did not gotmactual crimes (the
necessary legal elements to constitute a crimenaging) will not be lawful.

The states who ratified Protocol 4 obviously waitteeir right to expel terrorist
subverters if they previously obtained legal citiztatus. This study will not
elaborate on other legal aspects of this matteartimse related to the human
rights issues. If the individual states wish tolkctire activities of such persons,
they must modify their criminal code in order tdéh these behaviors as sui
generic crimes or abetting of other crimes (sucmaaslaughter, terrorist act,
crimes against humanity), so as to make them cranesrding to law.

Different issues are raised in case of foreigrzeits, or persons without a citi-
zenship. The above mentioned Protocols permitxpealsion of such individu-
als, provided that all the appropriate conditionsvpil. The states are permit-
ted to expel individuals based on the circumstamédhe activity, as long as
the expulsion is not of collective nature. Thusfe of the expulsion does not
violate Protocol 7 of the Convention. Decisionsdshen this Protocol, how-
ever, have been scarce so far, therefore an establlilegal practice has not
been adopted. In case the expelled persons wergivest the opportunity to
represent themselves individually during the prdoegs, this may be deemed
as the violation of Protocol 4 Article 4.

A case brought against Belgium pertains mostlyht gubject of this study.
Roma minorities from the Slovak republic applied fefugee status in Bel-
gium. Belgian authorities, however, treated themaalsomogeneous group.
They were required to appear at the police statibat the same time, and even
the decisions that were made regarding their staare identical in text. The
Court ruled that this was a violation of ProtocdAdicle 4. (Conka v. Belgium
judgment of February 2002, no. 51564/99).

Violation of Protocol 4 Article 2 was establishedanother case against Cy-
prus when the authorities monitored the motiorheflbcal Turkish community
with extreme vigilance. The concerned persons wetepermitted to travel
freely in the southern parts of the country, arelytivere required to report all
their entries and returns from the region occujpiged urkey, otherwise known
as “Northern-Cyprus Turkish Republic”. Since théreme monitoring was not
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lawful, and such supervision was also not regaedecessary in a democ-
ratic society, the Court unanimously held that ¢hlead been a violation of the
Convention (Denici and Others v. Cyprus judgmeniafy 2001, nos. 25316-

25321/94 and 27207/95).

The above mentioned issues are most prominent tieeconcerned individu-

als are new immigrants who apply for resident dugee status. It presents
other problems when the individual has residedhestate without citizenship
for a period of time. These usually pertain to él&i8 of the Convention. Dur-
ing the last few decades many cases were repotied families applied for

reunification, and were declined. The applicantgdsion or extradition to

another state was initiated. This used to be a#ymase for former colonies.
However, lately it has become a problem all overoga, and it is closely re-
lated to terrorism.

According to the legal practices of the Court,hié tauthorities hinder an indi-
vidual to reside in a particular state where histiedatives legally reside, this
may become the violation of Article 8. This prirleifhas undergone a lot of
refinement recently. Noone has the right to obthim citizenship or even a
residence permit of a country of his/lher own choates are not obliged to
grant resident status to spouses and childrenedrf ¢itizens either. The Court
decides such cases after careful investigation.d@/aot wish to elaborate on
the detailed practices of the Court in such mattdosvever, we want to point
out that the following aspects are being investigathe individuals’ close

contact to his country of origin as well as therdoywhere he applies for resi-
dent status, the residency rights of the individodiis/her chosen country, the
family’s opportunity to live as a family in the dgant’s country of origin, and

whether it can be expected from the family to fallthe expelled individual to

his/her country of origin. They also investigatee thge of the applicant,
whether he/she is proficient in the language ofdbentry of origin, whether

he/she has a family living in his/her country oigor, and whether he/she is
suffering from any illness that would threaten wiittminent death (for exam-
ple AIDS).

Although the Court will investigate all the abovepacts, we believe that, in
respect of the present study’s aspects, the mgsifisant factor will be the
individual’'s criminal activities. So far the Counts tried criminal activities
related to drug trafficking and violent crimes, ashokes not have any rulings
about terrorist attacks. It does not violate the@mtion in itself if an individ-
ual who got married after being convicted for ramidin the country without
legal permit is expelled. In a particular case gefes from Kosovo complained
that Finland expelled half of a family only. The r@mission that has since
merged with the Court has investigated, and estadxdi that Finland originally
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intended to expel the entire family, however, sonambers of the family went
into hiding, and the authorities were not abledoate them. Therefore they
expelled the rest of the family only. (No. 23159/2€c.19.5.94, D.R. 77-A, p.
126).

The life style of the individual is a determinirgcfor when criminal activity is
viewed. In a case the Court ruled against a peétidrom Tunisia. Although
his parents and his 10 siblings resided in Fratheejndividual was convicted
of several violent crimes. Therefore, his expulsigas not regarded as the
violation of the Convention. (Boughanemi v. Franudgment of 24 April
1996, Reports 1996-11., p. 593). Another applickkom Algiers had lived in
France with his parents and 9 siblings since tleead@. (After his returning to
France illegally, he even married a French woman, lzad a child with her.)
He was still expelled from the country, becausavhe convicted of rape, and
therefore he was deemed to be a threat to pulfitysarhe Court also men-
tioned that his illegal return, marriage, and thet that he had a child did not
render the previous decision obsolete. (Bouchelkikrance judgment of 29
January 1997, Reports 1997-Il., p. 47). Similatyg €ourt found no violation
of Article 8 when a woman and a man from Algiersrevexpelled due to
smuggling heroin, or when a Moroccan man was expfde armed robbery.
(Dalia v. France judgment of 19 February 1998, Rispb998-I., p. 76, Baghli
v. France judgment of November 1998, no. 34374#9id, Boujlifa v. France
judgment of October 1997, Reports 1997-VI., p. 3250

Two decisions that were made on the same daytrihes how the Court’s
judgments can be different due to seemingly inficgnit details. Both peti-
tioners had lived in France since childhood witkittlentire families, and they
both had children from French women. France decaetheir expulsion due
to serious drug trafficking charges in both cas®se man had been married
with 3 children. All of his children were Frenchizéns. He got married a few
years prior to his expulsion. In this case the €decided that France violated
the Convention. (Mehemi v. France judgment of 2pt&mber 1997, Reports
1997-VI., p. 1959). The other petitioner was matrie a woman only for a
short period of time, and he only acknowledged ¢hidd they had after his
expulsion. Moreover, the Court also found that ltiteer petitioner had closer
bonds with his country of origin. Therefore, theu@oruled against the peti-
tioner, and decided that France did not violateGbeavention. (El Boujaidi v.
France judgment of 26 September 1997, reports 199p. 1980).

In summary, the Court considers family status adtionship to the country
important factors when a decision is made aboutsaagulsion due to serious
crimes. Unfortunately, seemingly excellent fathar&l husbands, upstanding
citizens turn out to be agents of terrorist orgatiims, who were just waiting
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for the right moment for a particular terroristaat. Therefore, the current
practice of the Court will hopefully be reviewedid? to the merge of the
Court and the Commission, the Commission considéredprotection of the
economic welfare, and the employment market whety ttnade decisions
about resident permits in the affluent Switzerladdpefully, the safety of the
citizens will also be regarded as a significantdac(No. 13654/88, Dec. 8.9.
88, D.R. 57, p. 287).

In our opinion, when the terrorist activity, or mig and abetting thereof are
proven, the state involved should have the authedtdecide on expulsion.
Family status and citizen’s rights should not besidered, for they were used
to cover criminal activity.

The Article which declares Free Speech is alsdgélto the issue of terrorism.
It contains the following:

Article 10 . Freedom of expression

1. Everyone has the right to freedom of expressidns right shall include

freedom to hold opinions and to receive and impafbrmation and ideas

without interference by public authority and reglask of frontiers. This arti-

cle shall not prevent States from requiring thetising of broadcasting, televi-
sion or cinema enterprises.

2. The exercise of these freedoms, since it cawid#sit duties and responsi-
bilities, may be subject to such formalities, ctinds, restrictions or penalties
as are prescribed by law and are necessary in aocgeatic society, in the in-

terests of national security, territorial integrityr public safety, for the preven-
tion of disorder or crime, for the protection ofdieh or morals, for the protec-
tion of the reputation or rights of others, for paemting the disclosure of infor-
mation received in confidence, or for maintainihg guthority and impartial-

ity of the judiciary.

The legal practice of the Court in this regardasly extensive. The criterion

for limitation is rather severe. While the Courbfacts the right to freedom of
speech, also in respect of the media, these rayletsiot endless. In order to
curb Kurdish terrorism, Turkey often faces issuglated to its legal borders.
Several Kurdish applicants lodged applications wift Court claiming that

Turkey had violated Article 10. Turkish authoritieien imposed fines on the
owners or publishers of Kurdish newspapers who supg the Kurdish

movement. They also arrested several individuals exercised their right to
freedom of speech.
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The Court itself is fairly divided on such matteashumber of decisions were
based on narrow votes. Decisions were mostly basethe evaluation how
these newspaper articles endangered the particiéaests that are protected
by the Convention (national security, regional aotay, etc.). When the arti-
cles included abetment to criminal activity, or em@aged the creation of an
independent Kurdish nation, the Court did not fandiolation of Article 10.
(Surek v. Turkey (no. 1) judgment of 8 July 1998, A6682/95, and Sulirek v.
Turkey (no 3.) judgment of 8 July 1999, no. 2473%/9he Court also did not
find that Turkey violated the Convention in a cagleen the petitioner was
detained due to his statements in the media retat&dirdish terrorist attacks.
The Court realized that the political situation wather tense; therefore, the
short detention was necessary in order to mairngablic safety. Thus the de-
tention was regarded as a proportionate measumteldéke fact that the peti-
tioner did not support the terrorists, he rathgregsed his views in their pro-
tection only. (Zana v. Turkey judgment of 25 Novemi997, Reports 1997-
VII., p. 2533).

In other cases the Court held that Turkey viola&eitle 10 of the Convention.
In one case, the applicant was detained for 6 mantha severe fine was im-
posed on him, because he disseminated politicatdlyThese flyers were not
encouraging violent or terrorist acts. In this ctis®= Court established that the
applicant was not responsible for terrorist atta¢kscal v. Turkey judgment of
9 June 1998, Reports 1998.1V., p. 1547). In anothse, the applicant was not
able to appear at a political rally due to his mabicondition. Therefore, he
sent his speech in a written form to be read toaidience. The speech in-
cluded some statements about the independence raaveifrthe Kurds, which
were of Marxist nature. Turkish authorities seneghthe applicant to 1 year
and 8 months detention. In addition they imposdihe, and when the appli-
cant was not able to pay this, they changed the tiihanother jail sentence.
The Court regarded this as a violation of the Cative as the punishment was
too severe in a democratic state (Gerger v. Tupkeégment of 8 July 1999, no.
24919/94). The Court had several similar rulingaiagt Turkey. (Ceylan v.
Turkey judgment of 8 July 1999, no. 23556/94, EvKTurkey judgment of 7
February 2002, no. 28496/95, Dicle v. Turkey judghwf 10 November 2004,
no. 34685/97, and Odabasi v. Turkey judgment ofNt¥ember 2004, no.
41618/98 etc).

When the articles were not meant to incite hate, @ourt considered even
moderate fines to be disproportionate to the axt,faund a violation [Slrek v.
Turkey (No.4) judgment of 8 July 1999, no 24762& Sirek and Ozdemir
v. Turkey judgment of 8 July 1999, nos. 23927/9d @4277/94]. The Court
also ruled against the state in cases when newspapers, publishers and
persons interviewed by newspapers were detainedtalubeir statements.



208 ANDRAS GRAD

(Baskaya and Okcouglu v. Turkey judgment of 8 999, nos 23536/94 and
24408/94, Erdogdu and Ince judgment of 8 July 198f5. 25067/94 and
25068/94 and Okcouglu v. Turkey judgment of 8 11999, no. 24246/94).

In summary, the Court does not tolerate abetmetdrtorist and violent acts.
The Court does not consider severe punishmentasigairorists a violation of
the Convention. The legal practice of the Courtarding terrorism does not
seem to present any debatable data.

Article 11 which grants the right to free assendibo relates to terrorism.
Article11 . Freedom of assembly and association

1. Everyone has the right to freedom of peacefaéably and to freedom of
association with others, including the right torfond to join trade unions for
the protection of his interests.

2. No restrictions shall be placed on the exeroisthese rights other than such
as are prescribed by law and are necessary in aodeatic society in the in-

terests of national security or public safety, tbe prevention of disorder or
crime, for the protection of health or morals or the protection of the rights

and freedoms of others. This article shall not prévthe imposition of lawful

restrictions on the exercise of these rights by besmof the armed forces, of
the police or of the administration of the State.

We examined this Article as it relates to the dithimg of organizations which
include terrorist goals in their missions. It slibbk investigated whether these
organizations can be terminated or their creati@y foe prohibited if their
profile includes high probability to commit or sugspacts of terrorism.

According to the Court’s jurisdiction an organipgticannot be presumed to
exhibit illegal activity without well substantiateidence. Turkey violated the
right to freedom of assembly, when the authoritissolved The United Com-
munist Party of Turkey before the party even betmoperation. The leaders
were not permitted to form another organizatiohesit The Court found a vio-
lation by stressing that the party did not evenabeis operation, therefore, it
did not have the opportunity to endanger natioealisty, regional autonomy
etc. Therefore the prohibition violated Article b1 the Convention (United

Communist Party of Turkey and Others v. Turkey judgt of 30 January
1998, Reports 1998-Il., p. 1). The Socialist Parag also dissolved in Turkey
shortly after it was created. The state was wortied they will receive too

many Kurdish votes. The Court decided that theypdidt not impose a terrorist
threat, and the reference to the “Kurdish threagis\vinappropriate (Socialist
Party and Others v. Turkey judgment of 25 May 19@forts 1998-Ill., p.

1233). Turkey often referred to the “Kurdish thfeiat other cases when de-
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cided to dissolve political parties (OZDEP v. Twrkadgment of 8 December
1999, no. 23885/94). Similar events took placethepstates as well. Greece
also prohibited the registration of a Macedoniagaaization. They claimed
that the operations of the organization would egéarthe regional autonomy
of the state. The Court ruled against the staté,sémted that the “threat” was
unfounded (Sidiropoulos and Others v. Greece juagroé 10 July 1998, re-
ports 1998-IV., p. 1594).

The Court often rules in favour of the state basedParagraph 2 of Article 11.
Prohibiting fascist parties obviously serves theriest of public safety and the
protection of citizens. When a religious party rmpés to gain control of the
state, and insinuates the termination of democréey,state may interfere in
order to protect public interest and safety. Thesalution of such parties and
disqualifying its leaders does not violate Artidlé of the Convention. When
the Islamic party called Refah won the nationat@bes (1/3 of the seats in the
Parliament) in Turkey, they expressed their intenprohibit civil law and in-
troduce “shariat” law based on religious dogma. yThéso stated that they
wanted to follow the Islamic Fundamentalist direntiDue to the above threats
the Turkish Constitutional Court requested inteticen The Court established
that the party placed the fundamental institutiohsa pluralistic democracy
under attack. Dissolving the party and bannindeatslers from public office
was required to protect the interest of citizend #meir rights which were
granted by the Convention. Therefore, Article 1lswat violated [Refah Par-
tisi (The Welfare Party) and Others v. Turkey judgtnof 31 July 2001, nos.
41340/98, 41340/98, 41342/98 and 41344/98]. Howetver Court held that
there had been a violation of Article 11 as Turkeyned the Turkish Labour
Party. This party protested against military actiohhe Court decided that a
critical approach does not render the party thevedgnt of a terrorist group, or
an armed force, therefore the state had no reasimervene (Yazar and Oth-
ers v. Turkey judgment of 9 April 2002, nos. 22B&3/ 22724/93 and
22725/93).

In summary, the Court currently rules against theation of evidently anti-
democratic organizations which may impose a testahireat. However, states
may not anticipate such activities when they démyright to the registration of
an organization. We believe that the Court will ifypdts legal practice when
individuals who have a criminal history for partiating in terrorist activity
will intend to form organizations. In this casegrh is reason to believe that the
new organizations are also created with a similap@se, and the state should
not take the risk to permit the operations of swthanizations while the
lengthy legal procedures of investigations takeg@ldntervention is appropri-
ate when similar organizations to Refah, or evanoae moderate version of
such parties are forming. Circumstances (natioealisty, public safety, pro-
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tection of the rights of citizens) cited in Pargdr& of Article 11 will offer a
legitimate reason for the states to ban the orgéiniz

Finally we want to mention Article 1 of Protocomhich states the protection
of property rights.

Article 1. Protection of property

Every natural or legal person is entitled to theapeful enjoyment of his pos-
sessions. No one shall be deprived of his possessikcept in the public inter-
est and subject to the conditions provided fordwy &nd by the general princi-
ples of international law.

The preceding provisions shall not, however, in @y impair the right of a

State to enforce such laws as it deems necessagntool the use of property
in accordance with the general interest or to sectlre payment of taxes or
other contributions or penalties.

This Article is relevant for us as it also pertaioghe confiscation of financial
tools and accounts which were established foritten€ial support of terrorist
activities. The Court does not differentiate betwedizens and non-citizens,
or third parties in the process of confiscation.

During an illegal trafficking case, British authites confiscated personal prop-
erty from a third party. British law would have @adled for the release of the
goods, but the authorities decided against it. Coeart decided that the au-
thorities did not violate Article 1 of Protocol Adosi v. United Kingdom
judgment of 24 October 1986, Series A no. 108).0Mding to Paragraph 2 of
Article 1, the individual states exercise their giarof appreciation regarding
taxes, fees and duties. We believe that the Cooualdwnot follow a more se-
vere practice regarding bank accounts which wetabkshed to support ter-
rorist activity. (Gasus Dosier— und Fordertechniknli v. the Netherlands
judgment of 23 February, Series A no. 306-B).

We should also take into consideration another gdseh took place in the
UK, when it was presumed that all income of theppeators of drug related
crimes originated from the illegal drug trafficking the past. Therefore, the
courts confiscated the income and personal prasetiut this practice did not
violate the Convention (Phillips v. the United Kdan judgment of 5 July
2001, no. 41087/98). The Court seems to approvhefconfiscations when
they deem that the bank accounts are relatedetgalllactivities. On the other
hand, if the confiscation is later proved to beawrill, the funds must be re-
turned to the owner. Confiscations ordered in ataoce with the law rarely
violate the Convention. In case the confiscatiomohey or property is lawful,
however, at the end of the proceedings they atgned to the owner who is
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acquitted, the previous confiscation does not téotae Convention (Kokavecz
v. Hungary decision of 20 April 1999, no. 27312/9%)he authorities fail to
return the unlawfully confiscated goods, this withount to a violation of the
Convention. This was the case when a Romaniancamplivas unable to de-
mand gold coins which had been confiscated fromfdmisily, however offi-
cially remained in his property (Vasilescu v. Romajudgment of 22 May
1998, Reports 1998-1ll, p. 1064).

Confiscation of a vehicle which was used duringnamal activity also does not
violate the Convention as e.g. Hungarian crimiaal blso permits this. In an-
other case of illegal trafficking, British authde# seized an airplane which was
the property of Air Canada. Prior to this incideBititish authorities frequently
warned the airlines. They repeatedly found big ameuwf drugs in these
planes, and concluded that the airline does ndoviothe necessary safety
protocol. This time, several hundred pounds ofdledrugs were discovered in
a container. British authorities seized the airplaand imposed a significant
fine. The Court decided that the large fine wagpprtionate with the intent of
the British authorities, that is, the preventioniltdgal drug traffick, accord-
ingly, the Convention was not violated. (Air CanaddJnited Kingdom judg-
ment of 5 May 1995, Series A no. 316).

Based on the above practice of the Court, the ioeatati-terrorist measures of
the states concerned will probably not violateGo@vention.

Summary

In this study, we examined six aspects of the djmers of the European Court
of Human Rights as they relate to the current tstréhreats and also tried to
anticipate the future decisions of the Court. Tlei€s decisions are clearly
influenced by the very needs and challenges ottieent situation. The pro-
tection of human rights must include also the sghit the perpetrators and it
would be illegal to deprive them of their rightsutBhis also means that the
Court must keep the appropriate balance betweeanidinidl and public inter-
est, and decide whether the perpetrator or thegsihbuld take priority.

When the public is threatened, individual interes$tsuld not be considered as
first priority. These ideas are not far from thesibgorinciples of the Conven-
tion. For example Articles 8, 9, 10, 11 all includaragraphs 2, which elabo-
rate the conditions of such restrictions. Theseditmms, beyond some other
basic conditions (measures prescribed by law, Béges a democratic society
etc.), also refer to the public interest when retitig the rights of private indi-
viduals.
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Further restrictions which were not expressed leyGbnvention, but could be
derived from the Court’s jurisdiction are not urseaable or unfair to the indi-
vidual, for the criminal behavior of the individualthe cause of a public threat
and, accordingly, also of an intervention. Terfoaists are even more danger-
ous to the public than regular criminal activitiés.regular serial killer will
usually have 5-10 victims. As recent events showee, single terrorist attack
can have hundreds or even thousands of victims.pfeeention of such at-
tacks requires more severe safety measures tharattigonally accepted ones.
It seems sensible that the Court should not hisdeh severe preventive meas-
ures beyond a reasonable standard. No terrorisattishould e.g. mandate the
reestablishment of capital punishment or physicglte. But it appears to be
reasonable that the Court would accept the premerti a terrorist attack
through the Kkilling of the perpetrator, as wellthe ban on the formation of
terrorist groups.

The European Court of Justice of Human Rights ohetuover 40 justices. The

justices often make their decisions on a narrove.v8uch a huge institution

(with over 100 administrative officers) is likely move at a slow pace. Change
will be slow and gradual. Our hope is to see thst fitep towards change soon
as for even the thousand mile road starts withfitgsstep...

SUMMARY

Potential Effects of Terrorism on the Jurisdiction
of the European Court of Human Rights in the 21" Century

ANDRAS GRAD

The study discusses possible impacts of acts afriem on the future practice

of the European Court of Human Rights. The issuelisvant because never
before have most of the European Union Member Stiteed such terrorist

challenges and threats, which evidently requirentanmeasures. The Member
States have to protect their citizens’ lives, progpand rights — which are obli-

gations provided for by the European ConventiorHoman Rights and Fun-

damental Freedoms and its five Protocols. Howamanany cases those rights
can only be protected at the cost of restrictirgrihts included in those very
documents. The dilemma is like this: how to dralima where those rights and
freedoms may be restricted in a way that is corbfmtiith the above Conven-
tion and what are the acts meaning a violatiomefGonvention.
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The essay is a scholarly attempt at examining casd¥ European Court of
Human Rights during the past half a century from point of view and bear-
ing in mind the future. Instead of examining thérerrelevant body of legisla-
tion, which would run beyond the scope of the sfutig author restricts his
analysis to articles of the Convention that arertiwst directly related to com-
bating terrorism. The topics covered are as followthis order: Article 2: the
right to life and the related protocols; ArticletBe circumstances of detention;
Article 8: right to respect of private and familife| interpreted in a broad
sense; provisions carried in the protocols on teedom of movement and
prohibition of expulsion; Article 10: freedom of gnession; Article 11: free-
dom of assembly and association; and Article 1 mitdeol 1: protection of

property.

RESUMEE

Die potentiellen Auswirkungen des Terrorismus
auf die Rechtsprechung des Européischen Gerichtshef
fir Menschenrechte im 21. Jahrhundert

ANDRAS GRAD

Die vorliegende Studie untersucht die mdglichenvidgingen des Terroris-
mus auf die zukinftige Rechtsprechung des Eurdpéiisdserichtshofs fur
Menschenrechte. Dies ist fur uns deshalb von besen®edeutung, weil der
internationale Terrorismus im 21. Jahrhundert figr Mdehrheit der Mitglied-
staaten bisher unbekannte neue HerausforderungeBedrohungen darstellt,
gegen die sie sich verstandlicher Weise wehren enii€3as Problem ist, dass
sie auf der einen Seite das Leben, die Gilter uadadderen Rechte ihrer
Staatsburger schiitzen missen — wobei diese Vénpitigen selbst in der Eu-
ropaischen Menschenrechtskonvention, bzw. in degefiggten erganzenden
Protokollen enthalten sind —, auf der anderen $&itech diesen Schutz oft nur
durch die Einschrankung der in diesen Dokumentahattenen Rechte ge-
wabhrleisten kénnen. Das Problem kann wie folgt dstelt werden: wo ist die
Grenze zu ziehen, innerhalb dessen diese RechtEreitteiten noch der Kon-
vention entsprechend eingeschrankt werden koénned, welche sind die
Handlungen, die bereits eine Verletzung der Mens@uhtskonvention be-
deuten.
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Die vorliegende Studie versucht, auf Grund deregathalbes Jahrhundert zu-
rickreichenden Fallrechtpraxis des Europaischernckshofs fir Menschen-
rechte und der in dieser zur Geltung kommendender@ine Antwort auf die
oben angefiihrten Fragen zu geben — und zwar imlicknduf die Zukunft. In
diesem Kreis schenkt er — auch aus Griinden desngdmfa nicht dem gesam-
ten Rechtsmaterial Aufmerksamkeit, sondern nuryvien Kampf gegen den
Terrorismus am ehesten betroffenen Artikeln. Disisd die Folgenden: Arti-
kel 2: Recht auf Leben mit den dazu gehérendentZpisaokollen; Artikel 5:
Freiheitsentzug/Festnahme; Artikel 8: Recht auf tAog des Privat- und Fa-
milienlebens im weiteren Sinne, sowie die Vorsc¢anfdes Zusatzprotokolls
Uber die Freizlgigkeit und den Schutz gegen AuswegisArtikel 10: Freiheit
der Meinungsauferung; Artikel 11: Versammlungs- Medeinigungsfreiheit,
und schliel3lich Artikel 1 des ersten Zusatzprotsk@chutz des Eigentums.



