THE ROLE OF LINGUISTIC RIGHTS
INTHE POLITICAL REPRESENTATION OF MINORITIES

GABOR KARDOS

Department of International Law
Telephone number: (36-1) 411 6532
e-mail: kardos@ajk.elte.hu

If we imagine a conceptual scale with minority laages at one end and the
political representation of minorities at the othee may place two other no-
tions in between, which mediate between, and Indat the linguistic rights,
which ensure the use of minority languages, andiigeistic minorities as the
subjects of those rights. Positive internationa Boes not acknowledge mi-
nority communities as subjects, speaks insteaddiVidual entittements pos-
sessed by individuals belonging to those minoritiéntitiements, which they
enjoy together with other members of the minotityview of the sensitivity of
majority states, international law tends not owlavoid talk of collective sub-
jects, but also makes conscious efforts to keegpthtection of minority lan-
guages and cultures at a safe distance from caaneptvhich conjure up the
threat of a political division of power. Thus tharBpean Charter for Regional
or Minority Languages does not mention neither vitilial nor collective
rights, only state obligations. There is even asiilgy of choice with respect
to Chapter Ill., where the obligations are to beeoroncrete measures. The
European Charter for Regional or Minority Languadess not speak in terms
of subjects of rights either, only in terms of sef regional or minority lan-
guages. The Charter protects the regional or mintamguages as a part of the
European cultural heritage.

Minority rights are human rights, consequently, stete in which the minority
lives is the prime duty-bearer of minority righfthe protection basically de-
pends on the domestic constitutional system obtate. But even if the state is
a perfect democracy, — which state is that? —utccbappen that it is a majori-
tarian democracy, where ,winners take all” and paysignificant attention to
minority wishes, without heed as to whether theugsobelong to political,
ethnic or any other minority. To belong to a mitplis never an advantage.
Moreover, as one of the founding fathers of the Cihstitution, Madison
stated: ,In all cases, where a majority is unitgdabcommon interest or pas-
sion, the rights of the minority are in dangéid this danger the Jacobin con-

1 As quoted by John Elster: ,On Majoritarianism aRigjhts.” East European Constitutional
Review, vol. 1, no. 3, 1992 Fall, p. 20.
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cept of nation state satisfies itself with the diqpdefore the Constitution, not
paying attention to such particularities as languag culture.

The benevolent effort made in the European ChésteRegional or Minority
Languages to separate political sensitivities fretate obligations to protect
minority languages cannot be considered succesBfus. is indicated by the
fact that as far as Eastern and Central Europerisecned, only Croatia, Hun-
gary, Slovakia, and recently Armenia take parthie to-operation under the
Charter — where are the others? —, and that thestifidional Council of France
declared the French ratification of the documengcioncilable with the idea of
the unitary, indivisible republic. If we look foviglence outside the Charter, it
is enough to refer to the Act on State Languag8lovakia under Prime Min-
ister Meciar. This Act was planned to eradicatedsaof the Czech language
from the official communication, and to secure phee Slovak as possibly the
only vehicle of it by severely limiting the offidiase of minority languages.
Another example bearing the same mixture of tragid comic elements is
provided by the efforts of the former presidentGsbatia, Tudjman, who, ac-
cording to well established rumours invented (oscdivered) every week,
probably with the help of linguists, original Crizat words and expressions to
replace words or expressions, which sounded idgntiith, or very similar to
the corresponding Serbian words, and who evenlsntists to Burgenland,
to the neighbouring Austria to bring home Croatiantabulary, which had
been preserved intact from Serbian influence inQltkCroatian vernacular of
the minority Croatians living there.

If we think about the question arising implicitlyon the title, we will find
three areas, which — in my view — deserve spec@m@ation. They are: lin-
guistic rights and representationa broad sense, use of the minority language
in the bodies of political representation, and the issue of minority self-govern-
ment in linguistic and cultural matters, i.e. thatrar of cultural autonomy.
After a discussion of these matters, | will shogkamine the situation in Hun-
gary.

Language and the culture based on it are somehtwnatically synonymous
with some sort of representation of the minoritanguage is one of the most
important expressions of a sense of collectivetilerwhich has been imbued
with a mythical significance in Eastern and CenEatope. Count Istvan Szé-
chenyi once said that a nation lives in its verfeclLanguage and culture are
a kind of mythical home, supposed to substituteaf@ollective home not ex-
isting in reality. The use of geographic and othemes of settlements in the
minority language in everyday life may be an outivaxpression of the au-
thentic existence, authentic living of the commyni the given physical
space. Therefore, if public administration law afothe use of the minority
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language for names of settlements and other geloigrapames, there are only
two ways left for a majority nationalist to denyetlexistence of a minority
community. One is to question that the number efrtfinority reaches the limit
stipulated by law, and the other, if the first admes not prove successful, to
stick to an interpretation, according to which thes allows only the use of
translations of the majority names instead of the of the original names es-
tablished in the minority language. That was eyasthat happened in certain
places, when the new Romanian public administradicincame into force on
May 2001, which allows the use of the local minotanguage in public af-
fairs.

The authentic existence of minority communities mamdermine majority
myths of origin. In such a mythical frame of thouglegislative acts which
allow for an official expression of minority existee through the minority lan-
guage, these being the legal expressions of therityajvill, appear as the
work of a Satanic conspiracy. Any setting asidehef state language is tanta-
mount to questioning the nation state, those wileathusir own language appear
as traitors to unity. (And if they speak in the ardy language, as some hard —
headed nationalists think, they must be doing iirisler to conceal their nature
as infiltrators.)

The use of the minority language in public life ends to organs of political

representation. In this case symbolic expressiahaual representation are
combined. Practical problems arise when the twatfans come into conflict.

What | am referring to is the possibility that iefdult of appropriate infra-

structural facilities, representatives of localhannities or parliaments may find
themselves reducing their chances for an effectyesentation of interests.
They come to be seen as troublemakers, who makedheof representative

organs more complicated and more expensive. Thosalf contributions are

made, the minutes will be prepared in the majdaibguage.

From the symbolic point of view the occasional o§@ minority language in

the national parliament, or the use of the minoldyguage by the head of
state, or by other political leaders is of outnmiagptortance. After the death of
General Franco in Spain a speech delivered by Buamn Carlos in Catalan in
Barcelona proved to be an important factor in tbhtipal and social recon-

ciliation process. It is a clear sign of uneasinesgards minority languages
that their use in the Slovakian Parliament is &tilbidden.

Special difficulty is involved in attempts to reaile linguistic and political
representation in political systems, which are base linguistic-cum-territo-
rial divisions. A case in point islathieu-Mohin and Clerfayt,> which arose in

2 Mathieu-Mohin and Clerfayt, Judgment of 2 March 1.98.113 (1987) pp. 22-23.
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Belgium and was treated by the European Court ah&tuRights. In Belgium
there are community and regional councils. Thei@ddar community councils
have competence in matters of use of Flemish, Rrand German, as well as
in cultural and educational issues concerning ithgulstic communities men-
tioned. In the French speaking territory tasks drheistration are performed
by the Walloon regional council, while in Flandéngs is also attended to by
the Flemish community council. This means that ianBers the community
and the regional councils have been united, unlitethe Walloon part. There
are Flemish and Walloon factions in the Parliambath in the House of Rep-
resentatives and in the Senate. In the undividéthbial electoral district Brus-
sels-Hal-Vilvorde, which comprises the French —ap®y territory of Hal-
Vilvorde, which lies in the Flemish region, and tpaf the bilingual capital
Brussels, representatives are free to decide winighistic faction they wish to
join. They join the faction in which language th@ake the oath. The Walloon
representatives Mathieu-Mohin and Clerfayt werectel@ in the French —
speaking region, which belongs to Flanders. If ttake their oath in Dutch,
they cannot take part in the work of the Frenchakjmg community, whose
competence in cultural and educational mattersnest@ver the Walloon citi-
zens in their district. If, on the other hand, thale the oath in French, they
exclude themselves from the council of the Flenagisimmunity, which admin-
istrates other matters. Finally, they decided thedwes for the French oath, but
at the same time they filed a complaint at the geam Court of Human Rights
in Strasbourg alleging a violation of Article 3thie First Protocol to the Euro-
pean Convention of Human Rights (the right to fksstions) and to Article 14
of the Convention (the prohibition of discriminatjo The European Court of
Human Rights rejected the complaint, stating thatgoal behind the Belgian
legal solution was to alleviate linguistic tensiamd to promote, while main-
taining decision based on qualified majority andeotguarantees, the election
of minority representatives, who speak the majoldiyguage of the region,
since patrticipation in the Flemish council was imipot to the regional French
speaking population as well, and was not in bredi¢the Convention.

In practice, the use of minority languages in reprgative bodies, as well as
the demand for minority languages in general, gu@stion of a minimal pro-
portion defined by law. In Finland, districts oflghic administration qualify as
bilingual if the percentage of the Swedish-speakpogulation reaches eight
percent of the total population. Under the previQueatian minority law, the
use of the minority language in local governmemtsame obligatory, when the
minority was the local majority (at least 51 %).eTlwveakness of international
legal regulation is its tendency to avoid sayingthimg in concrete terms, it
only contains general rules — this is the way thestnimportant European in-
strument has been formulated. Article 10 (2) of En@mework Convention for
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the Protection of National Minorities confines lide saying meaningless gen-
eralities leading to no concrete obligations. ,teas inhabited traditionally or
in substantial numbers by persons belonging toonati minorities, if those
persons so request, and where such a requestpmmdssto a real need, the
Parties shall endeavour to ensure, as far as passite conditions which
would make it possible to use the minority languegeslations between those
persons and the administrative authorities.” Onabpll that, the Convention
is silent on the situation within local authoriti@rticle 10). The European
Charter for Regional or Minority Languages spedbsua protection justified
by the number of people using the minority language establishes the possi-
bility that the party states may choose obligatitrag will secure the use of the
minority language in local or regional assembliesvall.

One of the crucial questions for linguistic mini@st is, whether they have an
opportunity to take part in decisions on linguigtigicies and linguistic plan-
ning. This may be decisively influenced by the @fi view regarding the na-
ture of the linguistic entity involved, i.e. wheththe official view defines it as
a language or merely as a dialect, since protedsialue to the former but not
to the latter. Giving a hearing to the organisatiadvocating use of the minor-
ity language is part of a democratic process, Ijgative circumstances may
be at odds with the demands articulated by suchnisgtions. The issue may
even be complicated by a difference of scientifimmn, but the debate may of
course be of a political nature and may give risdifferent opinions of the
same linguistic entity in different states. Limbergs a language on its own
right in the Netherlands, but only a dialect ofrfigh in Belgium. There may
also be a debate concerning the character of tigu#e. Kven is acknowl-
edged as a language on its own right by Norwegidhaaities, but is consid-
ered to be identical with Finnish, while the peopleo use the language con-
sider it a self-contained, original language. The&come of the debate seems to
be perfectly irrelevant, but really the exact opf@ss the case. If Kven is
identical with Finnish, it is sufficient to impothe educational materials and
cultural products from Finland, and to provide &mcess to Finnish radio and
television, while in the contrary case all thestarbe provided in the original.
The upshot of all this is that, while minoritiesvhaeducational and cultural
autonomy in several states, only the first (existgrof these basic issues is
decided by the minorities, the second (languagdiaect? what sort of lan-
guage?) is decided by the majority state. And théssecond kind of question
that sets the terms of reference between whichddugsion on protection is
formulated.
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In its original cast, cultural autonomy is seerbased on the classic freedoms,
which require only toleration from the state. Thimonity community takes the
opportunity offered by freedom of association andication to establish its
own institutions and exercise its rights of selfgmment. The state may lay
down quality requirements (concerning curriculacguasition of certificates
etc.) and as was stated by the Supreme Court di#emay seek guarantees
that the schools educate pupils to become 'goate#’. For a long time, that
was the frame of reference invoked by internatidaal to conceive cultural
autonomy. The change was ushered in by statemeritsthe positive obliga-
tions of the state vis-a-vis minorities. In fact,international law this does not
involve the requirement that the provision of fin@h and infrastructural fa-
cilities should go together with the transfer te thinorities of the right to de-
cide on these matters affecting these conditionglentity. In Eastern and
Central Europe this is supplemented by the probilghich we might call the
ambivalent relationship between minorities andrifegority states. Minorities
have every reason to be afraid of the majorityestagince the states have never
been neutral in conflicts between coexisting ethgricups. They have never
made an attempt to find and establish the precaialance between majority
interests and minority rights. This is further aggted by the tendency of
majority states to regard the existence of miresitis a threat to national secu-
rity, so they strive for assimilation. On the otheand, minorities expect the
state to provide subsidies for their educational eutural institutions. This is
a consequence not only of the practice of the oateifi state, but also of the
fact that minorities are poor. Of course, it is madvantageous for the major-
ity state to preserve dependence on the centragdiuthan to give civil asso-
ciations or churches property or to establish allegy for them for getting a
share from local taxes, so that they can finane# thstitutions from their own
resources. Cultural autonomy, however, if impleradrat all, is likely to re-
main formal as long as every penny depends ondbd will of the majority.
Even minorities themselves may think twice befandartaking the building up
of cultural autonomy. This is exactly the case imbary, where the 1993 Mi-
nority Act laid down the legal foundations not orfidy establishing and main-
taining educational and cultural facilities, bus@lprovided that minority self-
governments should take over their management temitorial authorities.
Minority authorities, however, were motivated byarfe that the state budget
would leave them to their own devices after oncdifes had gone over to the
control of the minority self-government. (The amewht to the Hungarian
Minority Act now being envisaged is hoped to rem#éudyg problem by offering
legal and financial guarantees.)
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The implementation of minority language rights inrtdary leaves much to be
desired. This is so despite the fact that legallegpn is satisfactory, indeed,
unrealistically promising. Looking at the causeg may mention first of all
the fact that minorities are in a state of advanaaglistic assimilation, and
that they are geographically scattered and fragageatross the country's ter-
ritory, mostly mixed with the majority populatiohot even this geographic
location can justify, however, the now valid equghts of all minorities in
complete disregard of numbers (a community of a lienwdreds or thousands
of citizens as opposed to a hundred thousand, @y. tivis equally unreason-
able that minority linguistic rights extend to tiwole territory of the country.

If we look at the issue of equal rights for mini@stwe cannot but think that it
will defy implementation: how can one expect to @ypfficials who master
Bulgarian or Armenian, to provide sample formshade languages, or even to
see to the provision of an interpreter in thesguaiges across the whole coun-
try. This is an unrealistic expectation, even isecaf the most extensive mi-
nority languages (German and Croatian) that speakérthese languages
should be able to exercise their right to use thether tongue in the other
corner of the country (say a Croatian speaker filmenarea of the South-Hun-
garian town of Pécs in Hajdlszoboszld, a town @nrbrth-east.) The lack of
nationality registration makes it difficult to dgeate those territories, where
minority language rights should be applied. Bus ipossible, after all, to com-
bine estimates with census data so as to getigi afllocalities inhabited by
minorities, where their proportions reach at l¢astto twenty percent. Special
attention should be paid to the Roma languageariloand 'beas’, since those
who use these languages are facing not only thielggroof preserving their
identity but also, and more importantly, they arebad need of aid for social
integration and alleviation of socio-economic baakiwness.

In order to protect minority languages and cultueggpropriate legal regulation
is not enough: infrastructural offers are needetherpart of the majority state.
However, if minorities are not afforded adequatétipal representation, they
hardly stand a chance of acquiring the opportunaitorded by those offers.

3 It has been underlined by the Expert Committeehef European Charter for regional or

Minority Languages. See, ECRML (2001) 4, 4 Octob@d12 Application of the Charter in
Hungary - Report of the Committee of Experts of the Charter, para 46.
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SUMMARY

TheRole of Linguistic Rights
in the Political Representation of Minorities

GABOR KARDOS

In the introduction the author examines why it iseasitive political question
for certain countries to grant minorities the rigihiuse their mother tongue. He
points out that such sensitivity has made it nergst create the European
Charter for Regional or Minority Languages, whictotpcts minority lan-
guages as parts of the European cultural heritageow formally granting
linguistic rights. In the main body of the text thethor puts forward his
thought under four headings, such(&sthe linguistic rights of minorities and
the political representation of minorities in geaddin this context he states that
a minority’s independent language and culture prethe very existence of
that minority); (2) the use of minority languages in political repreagve in-
stitutions (in that connection he stresses thelpnod caused by practical ob-
stacles)y(3) cultural autonomy (where the guarantees of finaneire crucial);
(4) and the enforcement of linguistic rights of mities in Hungary. As for the
latter issue, the author emphasizes the negatinsecuiences of the fact that
the Hungarian Parliament entered into legal comenitis that proved to be
overly ambitious.

The essence of the essay is that it is not suffidie guarantee the linguistic
rights of a minority, if this is not accompanied the insurance of a proper
infrastructure for the exercise of those rights.ldwsy as minorities lack proper
political representation, their chances of winntingse rights remain slim.
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RESUMEE

Rolleder Sprachenrechte
in der politischen Vertretung von Minder heiten

GABOR KARDOS

Der Verfasser untersucht in der Einflhrung des ¥ssswarum in einigen
Staaten die Gewahrung des Rechts auf Gebrauch deersprache von Min-
derheiten als eine politisch brisante Frage beHamded. Dabei verweist er
darauf, dass diese Empfindlichkeit die Ursache rdiatii dass die Europaische
Charta der Regional- oder Minderheitensprachered®&sachen als Teil des
europaischen Kulturerbes schitzt, ohne Sprachemréstmal zu garantieren.
Im Hauptteil des Essays gruppiert der Verfassares€edanken um die fol-
genden vier Fragelfl) die Sprachenrechte der Minderheiten und die pohg
Vertretung der Minderheiten im Allgemeinen — insien Zusammenhang ar-
gumentiert er daflr, dass die selbstandige SpranteKultur eine Art Vertre-
tung der Existenz sind2) der Gebrauch der Minderheitensprache in den Or-
ganen der politischen Vertretung, wobei er die Rk betont, welche durch
die Barrieren in der Praxis entsteh€®); das Problem der kulturellen Autono-
mie, bei der der Verfasser die Wichtigkeit der Géeder Finanzierung her-
vorhebt;(4) die Durchsetzung der Sprachenrechte von Mindenhéit Ungarn,
wo er auf die misslichen Folgen eines rechtlichdrerburdens aufmerksam
macht.

Der Verfasser ist der Auffassung, dass es seitessMEhrheitsstaates nicht
genugt, die Sprachenrechte der Minderheiten zungaran, sondern er misse
den Minderheiten in dieser Hinsicht sozusagen mfrastrukturelles Angebot
machen. Haben die Minderheiten aber keine angemegsaitische Vertre-
tung, dann haben sie kaum die Chance, dieses atséchlich zu bekommen.
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