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According to Kelsen, every norm presupposes at Ieas persons: the norm-
positor and the norm-addresseepnsequently, when examining the consti-
tutionality of a criminal norm both the norm-positnd the addressee must be
scrutinised. Whereas the significance of the authdhe interpretative enter-
prise has been subject to intense study in botim&egrand English, as well as

in American literaturé, almost no attention has been paid to the addressee
and/or interpreter from the point of view of leg@fl It should be noted that a

1 As Kelsen puts it: ,No norm without a norm-positimuthority, and no norm without an

addressee.” Kelsen, H. (199General theory of normgtrans: Hartney, M.). Oxford:
Clarendon Press, 28.

On German law see for example Alexy, R. and Dréer(1991) Statutory interpretation in
the Federal Republic of Germarg: MacCormick, N. and Summers, R.S. (edistgrpreting
statutes: a comparative study3. Aldershot and Brookfield: Dartmouth Publishibt.;
Brugger, W. (1994) Legal interpretation, schoolgwfsprudence, and anthropology: some
remarks from a German point of viewmerican Journal of Comparative La#2: 395.;
Schacter, J. S. (1995) Metademocracy: the changingture of legitimacy in statutory
interpretationHarvard Law Reviewl08: 592. The huge body of work within the Amenica
literature makes it difficult to provide generafaences. Therefore, only a few examples will
be listed here: Ackerman, B. A. (199%e the peopleCambridge, Mass. and London:
Belknap Press of Harvard University Press, 142-50tkB&. (1990) The tempting of
America: the political seduction of the lalsondon: Sinclair-Stevensoii4-84; Knapp, S. and
Michaels, W.B. (1992) Intention, identity and thenstitution: a response to David Hdy:
Leyh, G.Legal hermeneutics: history, theory, and practié87. Berkeley, Los Angeles,
Oxford: University of California Press; Smith, S.[01993) Idolatry in constitutional
interpretationVirginia Law Reviewr9: 583.

This does not mean that the author is not awartefproblem, but the latest findings on
legality and interpretation have not been analysétl reference to each other. Consider
Ashworth, A. (1991) Interpreting criminal statutes: crisis of legality?Law Quarterly
Review.107: 419.; Ashworth, A. (199%)rinciples of criminal law2™ ed. Oxford: Clarendon
Press; New York: Oxford University Press. 67-74;dbkin, R. (1985)A matter of principle.
Cambridge, Mass.: Harvard University Press, Chaptéwlorkin, R. (1978)Taking rights
seriously (New impression, with a reply to critickpndon: Duckworth, 131-149; Dworkin,
R. (1991)Law’s Empire London: Fontana Press (&d. 1986), 313-320, 359-369; Dworkin,
R. (1996) Freedom’s law: the moral reading of the Americann&dution Oxford:
Clarendon Press; New York: Oxford University Preksfries raises the issue briefly in his
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duality of terms is being used: the ‘addressee’ thedinterpreter’. These two
concepts are not to be equated. On the contrdgypirt of this argument that a
difference should be maintained between the twaggo

Criminal norms are addressed to everybody; no hub®ng can be above

them? Thus the universality of criminal law makes evpeyson under its juris-

diction — with some simplification these persons ba described as citizens —
an addressee. Is the addressee, that is the citieam®ver, the same as the in-
terpreter of the criminal norm? In other wordsoriie is to decide upon the con-
stitutionality of a criminal norm (statute or preleat), or of an application of a
criminal norm, both the constitutional criteria ath@ criminal norm or its ap-

plication have to be understood. Does legality @lany requirements on the
methodology of this understanding? That is, isrjretation to be undertaken
with a view to the universality of the addressee?

It is true that the citizen’s status, or the judgedle, in interpreting criminal
norms has been expounded by other authors to ser@et®The issue, how-

article: Jeffries, J. CJr. (1985), Legality, vagueness, and the constitutif penal statutes.
Virginia Law Reviewr1: 189., 205-223; Kelman, M (1981) Interpretiwnstruction in the
substantive criminal lawStanford Law Revie83:591.; Lewisch, P. (1993)erfassung und
Strafrecht. Verfassungsrechtliche Schranken deaf@setzgebungWien: Universitatsver-
lag.

Speaking about a criminal code, Thomas observas jtolitically, a (it) may acquire
symbolic significance as an expression of natiomaity...Morally, (it) may amount to a
concrete manifestation of the judgement of the aamitynon the central values, which bind it
together and serve notice on the citizen of thédiof permissible behaviourThomas, D: A.
(1978) Form and function in criminal lawn: Glazebrook, P. R. (edReshaping the criminal
law: essays in honour of Glanville Williagrgl. London: Stevens & Sons, 21.

Allen, F.A. (1987) The erosion of legality in Anean criminal justice: some latter-day
adventures of the nulla poena principle. ArizonavlReview 29: 385; Arndt, H-W. (1974)
Probleme der riickwirkender Rechtsprechungsanderdagestellt anhand der Rechtspre-
chung des Bundesgerichtshofes, des Bundesfinanzia#esBundesarbeitsgerichts und des
Bundesverfassungsgerichts. Frankfurt am Main: Atbhen&/erlag; Ashworth (1991); Cal-
liess, R-P. (1985) Der strafrechtliche Nétigundstatand und das verfassungsrechtliche Ge-
bot der Tatbestandsbestimmtheit. Neue Juristisclheh@hschrift 27: 1506; Dannecker, G.
(1996) Strafrecht in der Europdischen Gemeinscliafte herausforderung fur Strafrechts-
dogmatik. Kriminologie und Verfassungsrecht Jurigegtung 18: 869.; Hillgruber, C. (1996)
Richterliche Rechtsfortbildung als Verfassungsprobleharistenzeitung 3: 118; Jeffries
(1985); Krey, V. (1977) Studien zum GesetzesvorliémaStrafrecht. Eine Einflihrung in die
Problematik des Analogieverbots. Berlin: Duncker &nhblot; Krey, V. (1989) Gesetzes-
treue und Strafrecht. Schranken richterlicher Réatitsldung, Zeitschrift fur die gesamte
Strafrechtswissenschaft 101: 838; Lewisch (19983pter I1.C); Neumann, F. (1991) Rick-
wirkungsverbot bei belastenden Rechtsprechungsamglemuwer Strafgerichte? Zeitschrift fir
die gesamte Strafrechtswissenschaft 103: 331; Reper(1988) Rickwirkende Rechtspre-
chungsanderung. Juristenzeitung 481; Sax, W. (1B%8) strafrechtliche ,Analogieverbot”:
eine methodologische Untersuchung uber die Greazé\dslegung im geltenden deutschen
Strafrecht. Gottingen: Vandenhoeck & Ruprecht; Sithrd. (1983) Theorie und Praxis sub-
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ever, of whether an adherence to legality requs@se presumption of the
characteristics of the addressee has only beenwlitalvery briefly indeed in
the literaturée.

The first question, which has to be examined, istivr in criminal law legal-
ity has any bearing at all on the person of therpreter(i). In other words, if a
criminal norm or its interpretation should confotmthe requirements of le-
gality, is it necessary to take into consideratg@mtain attributes of the ad-
dressee, and/or the final interpreter? This prodksads to two further points:
who is really the addressee of a criminal ndia); and what effect does he
have on the legality of criminal norms and theteipretation(ib)? A meth-
odological point will then also have to be decidedight of the answers to the
questions put forward above, the approach takerhlsy study can now be
stipulated. These issues will firstly be lookedram a theoretical point of view,
and then answers that can be found in variougdjatisns will be considered.

The distinction between the two types of rulesesthaddressed to the general
public and those addressed to officials — can deett back in modern times to
Bentham'. By generalising Bentham’s ideas Dan-Cohen sugdeatghe rules
addressed to officials (which he calls ‘decisiofesl) necessarily imply the

jektiver Auslegung im Strafrecht. Berlin: Duncker Bumblot; Schreiber, H.-L. (1979)
Jewish law and decision-making: a study throughetimRhiladelphia: Temple University
Press; Smith, A. T. H. (1984) Judicial law makimgtihe criminal law. The Law Quarterly
Review 100: 46; Strassburg, W. (1970) Rickwirkugsvenind Anderung der Rechtspre-
chung in Strafsachen. Zeitschrift fiir die gesanmtaffechtswissenschaft 82: 948.; Styles, S.
C. (1993) Something to declare: a defence of théadsory power of the High Court of
Justiciary. In: Hunter, R.F. (ed.) Justice and Crigssays in honour of The Right Honourable
The Lord Emslie, M.B.E., P.C., LL.D., F.R.S.E, 21l.ifbdirgh: T&T Clark; Wang, S.
(1995) The judicial explanation in Chinese crimiteal. American Journal of Comparative
Law 43: 569; Willock, I. D. (1996) Judges at workaking law and keeping to the law. The
Juridical Review V: 237; Schmidt-Assmann in Maunzdbd, Komm. z. GG. Art. 103 Rdnr.
178 et seq. In general see Dworkin (1978), 31-8975, 137-140; Dworkin, R. (1991) Law's
Empire. London: Fontana Press, esp. chapters, 9-10;

For example see Ashworth (1991), 441-445; Ashw¢t®05), 71-72; Erb, V. (1996) Die
Schutzfunktion von Art. 103 Abs. 2 GG bei Rechtfgrtigsgrunden: zur Reichweite des
Grundsatzes nullum crimen sine lege unter beson&ergicksichtigung der ,Mauerschutzen-
Falle” und der ,sozialethischen Einschrankungeréitsthrift fur die gesamte Strafrechts-
wissenschaft. 108: 266., 274-275; Jeffries (1988%-212, Papier H-J. and Mdller, J. (1997),
Das Bestimmtheitsgebot und seine Durchsetzung. Ardés 6ffentlichen Rechts 122: 177.,
181; Roxin, C. (1992) Strafrecht, Allgemeiner T&&nd I. 2% ed. Miinchen: C.H.Beck’sche
Verlagsbuchhandlung, 116-117.

Dan-Cohen (1984), 625-677, 626. Dan-Cohen cites Bemthl. (1948)A fragment on
government: an introduction to the principles ofraile and legislation(ed. Harrison, W.).
Oxford: Blackwell. The example given by Bentham i®tno man steal” as a conduct rule,
and ,Let the judge cause whoever is convicted edlsig to be hanged” as a decision rule. He
maintained that the imperative law and the punitawy attached to it are completely distinct.
Bentham (1948), 430.
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laws addressed to the general public (which hes éafinduct rules’y. This in
turn would lead to the conclusion that a singleddetles is sufficient to fulfil
both functions: guiding official decisions and gaigl the public’s behavio.
As Dan-Cohen puts itWhen we say that the judge ‘applies’ (or ‘enforges
the law of theft, we mean that he is guided bycisdm rule that has among its
conditions of application (1) the existence of a&aia conduct rule...and (2)
the violation of that conduct rule by the defenddhfAssuming the validity of
this argument, it follows that criminal norms aratfy addressed to officials,
and partly to the general pubfit.

Nevertheless, acceptance of this approach hasewst bnequivocal. Kelsen
tried to erase the distinction by treating all laass directives to officials; he
saw the sanction (the official legal response ® rbquired behaviour) as a
constitutive part of the law, without which theeuwbould lose its validity? In
essence, Austin seems to have attempted the ditficaf the two norms from
the other direction, focusing on conduct rulesstating that every law or rule
is a command®

z Dan-Cohen (1984), 627.

Id.
10 1d., 629.
11 Dicey, nevertheless emphasised the legal equalivfficials and ordinary citizens, and stated
that the ,universal subjection of all classes te taw administered by the ordinary courts” is the
basis of the rule of law. Dicey, A.V. (195%n introduction to the study of the law of the
Constitution 10" ed. Basingstoke: Macmillan Education, 193. Theirdifon between laws
addressed to officials and those to citizens resoree of the Hartian differentiation, although it
is necessary to note that Hart's usage of the téitizens’ and ‘officials’ is somewhat more
complicated. Hart, H. L. A. (1994)heconcept of law2™ ed. Oxford: Clarendon Press, 90-8.
He points to ,two minimum conditions necessary anfficient for the existence of a legal
system. On the one hand...rules of behaviour...muggdnerally obeyed, and, on the other
hand...rules of recognition must be effectively atedmms...standards of official behaviour by
its officials.” He concludes that the existenceaofegal system hinges on the obedience by
ordinary citizens and the acceptance by the officasecondary ruletd., 116-117.
»The legal norm is applied when the prescribedcsan — punishment or execution of
judgment — is directed at behaviour contrary to rtbem. The validity of a norm — i.e. its
specific existence — consists in the norm to beendesi, and if not observed, then applied.”
Kelsen (1991), 3. In the first addition of Heine Rechtslehrbe phrased this concept as
follows: ,what makes certain behaviour a delicsiimply and solely that this behaviour is set
in the reconstructed legal norm as the conditiom gpecific consequence, it is simply and
solely that the positive legal system respondsi® iehaviour with a coercive act.” Kelsen,
H. (1934) Collective and individual responsibility international law with particular regard
to the punishment of war criminal€alifornia Law Review81: 530., 26. Kelsen maintained
this position also in the second revised editiorhisf Pure Theory. Kelsen, H. (196Pure
theory of Law(trans. Knight, M.). Berkeley Cal., Los Angeles: thrisity of California Press,
33-35. He also put forward a similar argumentatidging as an example the ,One shall not
steal” maxim and observing that ,if at all existettite first norm is contained in the second,
which is the only genuine legal norm.” Kelsen, H9§1) General theory of law and state
(trans. Wedberg, A.). New York: Russell and Rus#4ll,
13 Austin,J. (1998)The province of jurisprudence determing@idls: Campbell, D. and Thomas,

P.) Aldershot and Brookfield: Dartmouth, 18.
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Whilst the above disagreement might seem to ber@yptheoretical exercise,
in reality it touches on the very essence of thetimmship between legality and
the identity of the addressee of the norm. If ooeepts the proposition that a
criminal norm as a whole is not necessarily adée$s the citizen, then those
principles, for example, which can be summarisedeutthe common descrip-
tion of the requirement of foreseeability will tate a very different meaning.

Dan-Cohen, using an example of the defence of dusad necessity, claims
that,far from being a defect, the failure of these i® communicate to the
public a clear and precise normative message ifight of the policies under-
lying the defence, a virtué* Thus, even though courts and commentators have
long recognised the vagueness of the defence afsduand necessity,he
claims that in this case, as in several other ¢aisg® ordinary meaning of the
words and concepts used by the norm in questiold dmve been understood
in the same way as later construed by the couen the principle of fair
warning — that is, legality — was not violat€dSimilarly, ,the clarity and
specificity of decision rules, and hence theirafeness as guidelines, may be
enhanced by the use of technical, esoteric term@yothat is incomprehensible
to the public at largg'’ and this would still not violate legality. It iow ap-
parent that Dan-Cohen’s proposition goes to thethwfathe matter, and by
taking his examples from American jurisprudencetdies this study further
into an examination of the void-for-vagueness doets relevance to the issue
under consideration.

In furtherance of his argument, Dan-Cohen uses deimmm his enquiries,
which he calls ‘acoustic separation’. This termadies a situation, which
separates the two groups of addressees (geneta pod officials), those of
the conduct and those of the decision rules respéet® The difference be-
tween these two classes of addressees is thaiffleeals’ know the law, or are
equipped to find out as far as possible what theita whereas the ‘general

14 Dan-Cohen (1984), 639.

15 Fletcher, G. (1978Rethinking Criminal LawBoston: Little, Brown, 17; Fletcher (1985he
right and the reasonablelarvard Law Reviewd8: 949, 312-316. Samaha refers to the wide
variations, which exist between different theoriatal jurisdictions on questions of duress.
Samabha, J. (199@riminal Law 39%ed., St Paul: West Publishing Co, 235; MPC, Vo372
et seq.The effect of case law on defences was consideyed.T.H. Smith as well. Smith
(1984), 63-67. For a German account of the samblgmo see Erb (1996); Kaufmann, A.
(1995), Die Radbruchsche Formel vom gesetzlicherethirund vom Ubergesetzlichen Recht
in der Diskussion um das im Namen der DDR begandgneecht. Neue Juristische
Wochenschrifd8: 81., 83; Kirchhof, P. (1986) Die Aufgaben damdesverfassungsgerichts
in Zeiten des Umbruchsleue Juristische Wochensch@f: 1497.

16 Dan-Cohen (1984), 664.

7 1d., 668.

18 1d., 630.
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public’ is at best a group of average citizEhShese two groups shall be, there-
fore, referred to as ‘lawyer’ and ‘layman’ in treléwing, which emphasises the
fundamental reason for this distinction: the laynsaignorant of the law.

Dan-Cohen suggests that the vagueness of lawsisehicle for ‘selective
transmission’: when part of the norm reaches omlg of the groups. Vague-
ness in this sense might be caused for the follpwéasonsi) the indetermi-
nacy of the standards included in the norm makéssg likely that ordinary
citizens will be able to rely on them; ayl the existence of a huge body of
decisional law, which because of its sheer volunek@mplexity is intellectu-
ally (if not physically) inaccessible to the legalintutored citizeR?

It seems that the above two situations can indeedummarised under the
heading ‘ignorance of lavf*. The phrase ‘ignorance of law’ thus acquires two
fundamental meanings. One describes the ‘genenaragce of law’, that is,
ignorance of a branch or of a field of an art grafession. This can manifest
itself, as far as law is concerned, as ignorandawfin general, or as a lack of
information about a specific law or legal issueeTther meaning, which will
be called ‘special ignorance’, describes a sitmatio which all possible infor-
mation on a specific legal issue is at hand, amatogessionally evaluated, but
still results in a belief about the lawfulness afaction, which later proves to
be erroneous. This latter type of ignorance magcaffas far as law is con-
cerned, lawyer and laymen alike. Both general gregtiic ignorance can be
blameless or blameworthy. General ignorance of iewas will be shown,
blameworthy in most casesignorantia iuris neminenexcusat Jeffries sug-
gests a test, the Lambert test, which would mi¢gights — as he calls it — the
formal lawyers’ notice, and introduces a so-caliedsonable man standard’.

As far as special ignorance is concerned, it isnblass, if a lawyer could not
have known or could not have been certain thaathevas criminal. This can
happen for two main reasons: the law was introduet@actively, by statute
or by judicial decision; or the existing law (stiaity or case law) was so vague
that it was impossible to ascertain its contenhwitifficient precision. It will
be argued that there is a further type of blamedpssial ignorance: when the
defendant took official advice, acted upon it, ahd advice proved to be
wrong. In this setting official advice has to be aurthority of the state with
advisory powers on that certain issue. Erroneouster legal advice will, it
seems, not exculpate the defendant. The claims rhade will now be ad-
dressed in more detail (see Chart 1).

19 Compare Bentham (1948); Dan-Cohen (1984), &2%q.

% 1d., 640.

Dan-Cohen does not draw this conclusion, indeethtee discusses ignorance of law sepa-
rately.ld., 645.

2 |nfra 87.
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Whilst these two primary meanings of ignorancea - general ignorance
and special ignorance — are indisputably interdihkit seems that Dan-Cohen
does not give sufficient weight to this dualityrnfanings, which has consider-
able consequences in respect of legéfity.follows that the primary question

is whether legality should be based on the presomptf general ignorance or
specific ignorance. Alternatively, is there a mooamplicated system built on

the relationship between ignorance and the addrsssetions? Only after

answering this question will it be possible to fisdlutions to the problems
raised by retroactivity and vagueness, and descthibecharacteristics of the
interpreter of a criminal norm.

Before starting with the analysis of the dilemmasined above, a further dis-
tinction has to be made between ignorance of lasvigmorance of fact. Dan-
Cohen, whilst not spelling out this typology, dissas thecting at one’s peril
rule, which seems to be treated, in some casesadssity, as an example of
ignorance of fact. Such a situation might arise gikample, if a private citizen
uses force to apprehend an escaping felon andalbiitts him, and he acts on
suspicion that a violent or serious felony has bmmmmitted; in such a case for
the homicide to be justified it must be shown thiat suspicion was corrett.
The acting at one’s perirule is in another form well known to Continental
criminal laws. It takes the shape of a so-catibective condition of liability
which describes a constituent of a crime, whichtgexistence makes the of-
fender liable, regardless of whether he knew abidatconstituent or not (pre-
suming of course that other conditions of crimiliability are mety® For ex-
ample, under Hungarian law one is only liable fog trime ofpersuasion to
commit suicidé® if the person being persuaded commits or attetoptemmit
suicide. Liability arises regardless of whethenot the offender knows the re-
sult of his persuasive activity. If, therefore, therson whose suicide the of-
fender tried to achieve does not even attemptltdnikinself, the offender is not
punishablée’

2 Dan-Cohen (1984), 64& seq.

24 |d., 643, fn 45 cites Commonwealth v. Chermansky, 4301rP@, 174, 242 A. 2d 237, 240
(1968). It is surprising to compare this case wtidson. R. v. Dadson (1850) 4 Cox CC 358.
See Williams, G. (1961Criminal law: the general part2™ ed. Holmes Beach, Florida:
Gaunt, 23t seq.

% Wiener, A. I. (1995) Alkotmany és biingg. (Constitution and criminal lavAllam- és Jog-
tudomanyl-2: 91., 177. Similarly in Austrian criminal lawday there still are elements in the
definition of some crimes, which do not have tocbgered by thenens reaof the offender.
Trifiterer, O. (1994)Osterreichisches Strafrechtligemeiner Teil2nd ed. Wien, New York:
Springer-Verlag., 191-197. The same can be saidtaBerman criminal law. Jescheck, H-H.
(1978)Lehrbuch des Strafrechts, Allgemeiner T&fled. Berlin: Duncker & Humblot, 448-453.

% Article 168 Btk.

2" MBK, 338-339.
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The objective condition of liabilitywhich belongs entirely to thactus reus-
that is, the objective side of the offence — isyveimilar to acting at one’s
peril. Both make the offender’s liability subject to twd@stence of an objective
fact of which the offender may not be aw&t&Vhether a defence should con-
sist simply of the external facts — similar to tiigective condition of liability-

or the facts plus the state of mind, is a policues® Nevertheless, Dan-Cohen
suggests that by looking at thmens rearequirement vagueness can be
averted® His reasoning shall not be examined in detail hat¢his point it is
only necessary to observe that he defends his pitapo by claiming that the
objection to it rests on the fallacy thatens rearequirements are based on
knowledge of facts and not lath.

If mens reaequirements were to include knowledge of the kasvy few con-
victions could be achieved. Such a reductionistvvid law, limiting it basi-
cally to the Ten Commandments, is not only errosdout also unnecessary.
Themens reaequirement makes it necessary for the defendakrndw the so-
called historical facts — that is, those factshaf tase, which have a legal con-
sequence. The principle @fnorantia iuris simply says that knowledge of the
legal implication of those facts or events in moases is not relevarft.Con-
sidering Dan-Cohen’s example, tRegina v. PrincE case, it is quite apparent
from the unnecessarily complicated opinion of L&mmwell that his Lord-
ship merely removes the age of the girl from theesp ofmens reaand makes

it an objective condition of liability* Dan-Cohen hopes to remedy vagueness,
but merely removes a component of the crime toldlger of decision rules.
Such a trend would, of course, lead ultimatelydmplete objective liability —
that is, strict liability®

% These rules must be distinguished from fedson principle, which concerns a similar

scenario to thacting at one’s peritule. Dadson however, introduced mens realement by
holding that ,a person making an arrest must knéwop at least suspect, the existence of
valid grounds for an arrest” See Smith, J.C. & Hodar(1998)Criminal law. 8" ed. London,
Edinburgh, Dublin: Butterworths, 36-37; Smith, J(€989) The Law Commission’s criminal
law bill: a good start for the criminal codgtatute Law Revied6: 105., 34-41.

2 Smith & Hogan (1998), 36.

2(1) Dan-Cohen (1984), 66& seq.
Id.

%2 Jescheck, H-H.(1969)ehrbuch des Strafrechts, Allgemeiner Teerlin: Duncker &

Humblot, 297-299; Triffterer (1994), 270-271.

2 L.R.-Cr. Cas. Res. 154 (1875) as cited by Dan-Coftencase involves a statutory rape.

% 1d., 174-75.

% See Ashworth, A. (1995&rinciples of criminal law 2™ ed. Oxford: Clarendon Press; New
York: Oxford University Press, 158-167. Stuart utes term ‘absolute liability’, where no
fault, merely proof of an act is required. Stuéxt,(1995)Canadian criminal law: a treatise
3" ed. Scarborough, Ontario: Carswell, 173-181.

33
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It is not possible to accept that the defect of hiaciple ofacting at one’s
peril as a conduct rule (which lies in its inabilitygoescribe a workable stan-
dard of conduct liability¥ could be cured, if it were to be regarded as & dec
sion rule®” Ignorance of facts — describing it, as one shahiat, is, as mistake
of fact® — and ignorance of law are not interchangeabld,legality does not
allow for easy intercourse between the fv@€hanging a factual issue into a
legal one, and thus changing the mistake of fait ignorantia iuris erodes
mens reaand by this violates the culpability principle. &mistake of fact
does not have any effect on the identity of therjmteter, but its confusion with
ignorance of law obfuscates the issue.

The jurisprudence of the vagueness doctrine asl@fse in the United States
provides some basis to start the enquiry into wérethiminal laws should be
created and interpreted assuming that the addresster the interpreter is a
layman (general ignorance) or a lawyer (specifitoignce). It cannot be the
task of this work to examine the void-for-vaguendsestrine in detail, but a
few explanatory remarks are essential.

In the United States, courts have long recognibecpbwer to declare legisla-
tion unconstitutional on the basis of the doctririevoid-for-vaguenes® and

%8 Dan-Cohen (1984), 643.

%7 In such a case the conduct rule would simply fbréitizens to use deadly force against
suspected criminals, but the decision rule woulovab qualified defence predicated on the
actual ‘success’ of the use of forta., 644.

%8 Fletcher (1978), 755-58. Fletcher's account ontakis of law accords with Dan-Cohen’s

analysis of ignorance of law as a defence. Dan-Cdhé84), 646et seq.For a critical

assessment of Fletcher’s views see Smith, A. T(1BI82b) The idea of criminal deception.

Criminal Law Review721.

The claim that legality places requirementsnoens reawill not be further substantiated in

this thesis, because that would greatly exceedirtlies of the work. It is sufficient to observe

that, as far as English law is concerned, Allangssts, on the basis of Sweet v. Parsley

(1970) AC 132, 152 (Lord Morris), thahens reais in all ordinary cases an essential

ingredient of guilt of a criminal offence, which iisflected in the legislative context in the

presumption that the court ,must read in words appate to requirenens rea Id., 148

(Lord Reid). See Allan T. R. S. (1998pw, liberty, and justice: the legal foundations o

British constitutionalismOxford: Clarendon Press; New York: Oxford Univerderess, 39.

Similarly in German law, the principle — ,no punisént without culpability” — as far as

criminal law is concerned, is rooted in the consitinally protected right to human dignity

and self-responsibility. NJW (1997) 929, 932. Inskian law whilst the extent of the
constitutional protection awarded to the culpapifitinciple is disputed, it is still generally

accepted that it is part of the rule of law priteig_ewisch (1993), 156-278.

40 For a somewnhat dated but fundamental discussitimeofagueness doctrine see Amsterdam’s
note. Amsterdam (1960) The void-for-vagueness dexin the Supreme Couttyniversity of
Pennsylvania Law Reviet09: 67. Waldron presents a philosophical apprd&¢aldron, J.
(1994), Vagueness in law and language: some plploeal issuesCalifornia Law Review
82: 509), whilst Post an economic analysis of thetihe (Post, R.C. (1994) Reconceptuali-
zing vagueness: legal rules and social ord@alifornia Law Review82: 491). Further
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thus the vagueness doctrine has become the opetation of legality* The
vagueness of a criminal norm might violate the ggle of legality on several
points?? However, in this respect, the reason describedllysasfair warning
or noticeis significant!® Lack of fair warning that certain acts will be jshed,
or that more severe punishment will be imposedloag been regarded by
American case law as a ‘trap for the innocéhthich has meant, as then-
zettd® Court put it thatno one may be required at peril of life, liberty prop-
erty to speculate as to the meaning of penal statuall are entitled to be in-
formed to what the state commands or forBitfsSimilarly, the Supreme Court
stated in one of its even earlier decisioBsnnally v. General Constr. CU.
that,a statute which either forbids or requires the dgiof an act in terms so
vague that men of common intelligence must nedgssmiess at its meaning

consider Tribe, L. H. (1988)\merican Constitutional Lav2™ ed. Mineola, New York: The

Foundation Press, 1083 seq

It is generally accepted that there are two raties for the void-for-vagueness doctrine. Dan-

Cohen identifies them as followa) fair warning rationaleb) the other is what he calls the

‘power control’ rational, which concerns the guigliand controlling judicial decisions [Dan-

Cohen (1984), 658]. Jeffries arrives at a similamatosion [Jeffries (1985), 196-7], and Post

observes also that ,the doctrine underwrites tteitgl of the law’s distinction between

acceptable and forbidden behaviour, so as bothlitteghe actions of citizens and to restrict
the discretion of government officials” [Post (199491]. The focus on the ‘power control’
rationale is not only apparent from Justice O’Cofmatatement in Kolender v. Lawson

Already in Papachristou v. City of Jacksonville, 105 U.S. 15687@), the Supreme Court

invalidated an anti-vagrancy ordinance of the oityacksonville in Florida. The Court based

its decision on the void-for-vagueness doctrilt, (162) characterising the ordinance as a

vehicle for ‘whim’ and ‘unfettered discretiohd., 168) (quotation omitted).

42 Jeffries (1985), 201-212;

43 One of the famous expositions of the fair warnpminciples was the pronouncement of
Justice Holmes in McBoyle v. United States, 283 2%5(1931) in which the relevant point
involved interpreting interstate transportation afstolen ‘motor vehicle’ to exclude an
aeroplane: ,Althouglit is not likely that a criminal will carefully caider the text of the law
before he murders or steals, it is reasonablestffait warning should be given to the world in
language that the common world will understandwbét the law intends to do if a certain
line is passed. To make the warning fair, as faipassible the line should be clédd., 27.
This expression has also been used by the Modell R3ode [MPC §81.02. (2) (d)] and by
Jeffries in his article [Jeffries (1985), 201, 2PB2] and was similarly referred to by
Ashworth [Ashworth (1991) 419, 432; Ashworth (19952&3]. Note that Thomas describes
notice as a purpose of criminal law. Thomas (193&)ra4.

4 United States v. Cardiff, 344 U.S. 174 (1998), 176. Cited also by Jeffries (1985), 205.

% Lanzetta v. New Jersey, 306 U.S. 451 (1939). idase the Supreme Court voided a statute,
which made it criminal to be member of a gang.

% 1d., 453.

47 Connally v. General Constr. Co., 269 U.S. 385 (192bis case involved a lawsuit to enjoin
certain state and county officers of Oklahoma frenforcing provisions of an Oklahoma
statute, which created an eight-hour day for statployees and set out a minimum wage. On
the violation of these provisions a penalty wasasgd including a fine and /or imprison-
ment.Id., 388.
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and differ to its application, violates the firstsential of due process of &
This sentiment of fair warning, therefore, has Imeea basic element of the
due process doctrine enforced through the voiddmueness principf&,and
was also incorporated into the MPC.

The most precise restatement of the vaguenessripuatas rendered by Justice
O’Connor for the majority of the Supreme CourtKolender v. Lawsaomt
which struck down a California statute requiringgoms who loitered or wan-
dered on the streets to provide credible and deliatentification, and to ac-
count for their presence when requested by thegqthe void-for-vagueness
doctrine requires that a penal statute define thiminal offence with sufficient
definiteness that ordinary people can understana@twtonduct is prohibited
and in a manner that does not encourage arbitrang aliscriminatory en-
forcement... Although the doctrine focuses both tuahaotice to citizens and
arbitrary enforcement, we have recognized recetitht the more important
aspect of the vagueness doctrine is not actuaceptiut the other principal
element of the doctrine — the requirement thatgislature establish minimal
guidelines to govern law enforcemérft

As a consequence, a statute might be vague in ifferetht ways: it can be
indeterminate and/or inaccessibleA statute is indeterminate, when a signifi-
cant number of possible situations are neitherugbed by it nor included in
it.> In case of inaccessibility, the question, whethgjiven situation is within
the competence of the statute is believed to havenawer; the defect of the
statute lies in the great difficulty of discoverimghat this answer is. For our
present investigation this second shortcoming ts#wais of interest, since as
Justice Douglas put it, such a situation ariseenatie law refers the citizen
0 aS%omprehensive law library in order to ascertavhat acts [are] prohib-
ited”

8 1d., 391.

4 The doctrine has developed from the requiremerih®fSixth Amendment, that the accused
should know the nature of the accusation agaimst And also from the general due process
protection of the Fourteenth Amendment; it is nawlfy rooted in the due process clauses of
the Fifth and Fourteenth Amendment See for exaBj@eegaard, B. (1996) Stalking and the
First Amendment: a constitutional analysis of stttdking laws Criminal Law Bulletin32:
307, 311. In constitutional adjudication under wisaknown as the ‘chilling effect’ doctrine
[Columbia Law Review (1969) (Note), 808] a highernstard of scrutiny is applied to
statutes, the uncertainty of which may inhibit geofpom exercising constitutionally pro-
tected rights.

%0 As the MPC puts it, ,to give fair warning of thetuge of the sentences that may be imposed
on conviction of an offence” MPC 881.02. (2) (d).

51 Kolender v. Lawson, 461 U.S. 352 (1983).

%2 1d., 357. (Citation in the original omitted).

53 Dan-Cohen (1984), 659.

> d.

5 Screws v. United States, 325 U.S. 91, 96 (1945).
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The Supreme Court has recognised two ways of cainmgtherwise unconsti-
tutional statutea) by judicial reinterpretation, which would clarifiie statute
(called ‘judicial gloss’)®® andb) by a so-called requirement of scierteThe
problem with judicial gloss is — as Dan-Cohen ckimthat it often remedies
indeterminacy only by increasing inaccessibilithisTin turn hinders the com-
municative aspect of the norm to the public, anerdfore jeopardises fair
warning>® This claim has to be explored first.

Dan-Cohen points us to the United States Supremet @ecision ofRose v.
Locke™ in which the Court upheld the constitutionalityafTennessee statute
prohibiting ‘crimes against nature’ and affirmed #pplication to an act of
cunnilingus®® He further draws attention to the fact that thgomity reasoning
was based on analogies and inferences referringlitbennessee decisions and
those of other jurisdictiort. This, he purports,implies that the defendant
could have been expected, before engaging in sexati@ities, to canvas the
law libraries of various jurisdictions in search tife relevant decisions, and
then to anticipate the convoluted process of legabkoning that ultimately led
even Supreme Court justices to opposite conclugitins

Ultimately, Dan-Cohen reaches the same resultfériede namely that, despite
rhetoric to the contrary, the courts frequentlyasimy with fair warning?® This,
he concludes, might not be detrimental to the fiarning principle, because
fair warning and the power control rationale do apply to the same rules: the
former relates to conduct rules, the latter to sleni rules* Therefore, vague-
ness must be examined with a view to the addresfstd® relevant rule;we
must always ask: vague for whoifr?

% See for example R. A. V. v. United States, 120 . #d 305 (1992) in which a group of
teenagers burned a cross within the fenced podidhe yard of a black family living in a
white neighbourhood. One of the perpetrators wasguuted under a hate speech ordinance,
which he later challenged. This was rejected by Mianesota Supreme Court, which
constructed the St. Paul ordinance in questionuchsa way that it became restricted to
‘fighting words’. For more detail see Gellér, J. 8998a) Laws penalising bias speech and
their constitutionality in the United State&cta Juridica Hungarica39: 25. Compare with
Dan-Cohen (1984), 658.

One method for the legislature, which has bedisedito mitigate any vagueness challenges and
to provide law enforcement and judicial agents waih objective method of judging the
defendant's behaviour is to impose a scienter elerDan-Cohen (1984), 658, fn 28 quoting the
appropriate state lawd. quoting the appropriate state laws. Specific intdaments in anti-
stalking legislation usually require that thetus reusbe intended to place the victim in fear of
death or serious bodily injury. Bjerregaard (1983R. See also Dan-Cohen (1984), 659.

%8 Dan-Cohen (1984), 659-60.

59 423 U.S. 48 (1975).

€9 1d., 49.

51 Dan-Cohen (1984), 660.

62 d.

53 |d. Jeffries (1985), 205-211.

5 Dan-Cohen (1984), 661.

& 1d.

57
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This question highlights the crux of the issueanswering, Dan-Cohen splits
the addressees of the norm by dividing the crimimaim into decision rules
and conduct rules. He claims on the basis of raggse — thd_ockedecision —
that building a judgement on prior judicial intezfations, as was done in
Lockewith respect to the expression ‘crimes againstregtis acceptable, if
understood as an elaboration on a decision®fuBt this does not exactly
answer the question, as he himself must acknowledgédair warning problem

is still unanswere®. He only moves the fair warning problem under the
accessibility rationale, and suggests the appticatif the scientermens rea
remedy.

From the point of view of legality, this is untetabHis explanation simply
does not answer the problem of inaccessibility liyggsting themens reaap-
proach. Taking thé.ocke decision as an example, he suggests that common
usage tied up with conventional morality, and regfal technicalities, will de-
termine people’s understanding of the normative sags conveyed by the
legal proscription of ‘crimes against nature’. Toeurt rightly implied that
notwithstanding legal ambiguities and complexitibg defendant himself per-
ceived his own conduct in terms of this linguistitd moral category and was,
therefore, fairly warne€f In order to summarise his analysis of the vaguenes
doctrine and its cures he uses the table b&low:

Type of rule Interest served by| Language in whic  Cure for its
its clarity it is conveyed vagueness
Conduct Fair warning Ordinary language Smenr';e;)(mens
Decision Power control Legal language Judicial g)log

Dan-Cohen finds it plausible that in some casedathemay seek to convey
both the normative message expressed by commonimgeaof its terms, and
the message rendered by the technical legal definiif the same terndS.
Briefly, his idea is that if the ordinary meaninfjvaords and concepts used by
the norm in question could have been understodldeiisame way as later con-
strued by the court, then the principle of fair miag was not violated.

% 9.

57 1d., 662.
% 1d., 663.
% 1d., 664.
0 d., 652.
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The problem is that by this statement he presugptisa: 1) the concept in
guestion has an ordinary language mean)dhe ordinary language meaning
is the same as, or wider than the legal meaninfeoferm;3) the offender was
familiar with the law as it stood at the time o$ faict.

His answer to the first criticism is that conventb morality supplied the
meaning of the term ‘crimes against natdfdh view of the changing nature
of sexual morality? — leaving aside the issue of the connection batweeral-
ity and law — Dan-Cohen’s argument cannot be susthiThis he acknow-
ledges, without trying to offer further supporttis argument in this respect.

His second presumption cannot be upheld either.vEhe nature of vagueness
is that one cannot tell the actual scope of a difimwithin the norm. There-
fore the second postulate can only be valid, ifliedpin conjunction with a
compulsory strict interpretation by the courts e that their legal under-
standing is narrower, than the ordinary languagaming of the term in ques-
tion. This runs counter to theocke decision. Dan-Cohen acknowledges this
necessary discrepancy between the official’s ardcitizen’s understanding,
and suggests that his approach meets the requiterhtre rule of law if,de-
cision rules are more lenient than conduct rul&sHowever, such a solution
would not only make a general rule out of the fog effect”™ — that is, it
would restrain such activities by conduct rulesjolhin the end would not be
punishable because of the decision rules — butdvibeluntenable in real life,

1 1d., 663.

2 In Bowers v. Hardwick, 478 U.S. 186 (1986) the ®upe Court of the United Sates held with
a five—-member majority that the Constitution does protect consensual homosexual sex in
the privacy of one’s home, upholding thus a chdogeengaging in oral sex under a Georgia
law punishing sodomy. See Tribe (1988), 1422 et bkxyvever, in Post v. State, 715 P.2d
1105 (OkI.Cr.1986), rehearing denied 717 P.2d 11B48§), cert. denied 107 S.Ct. 290
(1986) the Supreme Court denied certiorari, evemughoa state appellate court prior to
Hardwick had overturned a heterosexual sodomy ctiovi on the grounds that the federal
constitution right to privacy had been extendedthy Supreme Court to matters of sexual
gratification with respect to heterosexuals (1d.09; 1152).

3 Dan-Cohen (1984), 664.

" d., 671.

> See for example Wisconsin v. Mitchell, 485 N.W. @7 (Wis. 1992). In this case the
Wisconsin Supreme Court struck down a penalty-erdraeat law, which increased the
punishment for certain crimes if committed withdwd intention. The Court then held that the
state’s penalty-enhancement statute had violated-ttst Amendmentld., 807. One of its
reasons was that because speech will often be tosptbve an element of bias, statutory
regulation would ‘chill" speech. This means thaeagh could be ’self-censored’ for fear of
civil or criminal liability. 1d., 815-817. See also Alexander v. United State9, B(5. 544.
The concept of chilling effect is also known in Hargl, where Smith refers to it as
‘disproportionately inhibiting effect’. Smith, A.H. (1984) Judicial law making in the
criminal law.The Law Quarterly Revie®00: 46., 71.
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save for a complete acoustic separaffoRiding the defence of duress, for
example, from the general public does not wétkecause it will only be hid-
den until the first decision relying on it; if is isubsequently hidden, and if it
can be altered, it will already upset expectations.

Is it then true that the void-for-vagueness analyaildress|es] itself to the
form of regulation, without reference to the ulttmamenability...of its sub-
ject”?® On close examination, the fair warning requiremespplied by the
courts is formal? Although, contrary to a widely shared belief, iggmce of
law is exculpatory in some cas8g¢he main rule remains thignorantia iuris
neminem excusat

The consequence of this for the present undertakititat general ignorance of
law is not believed to be under the void-for-vagegndoctrine in the United
States, and does not fall under the violation o Puocess. Therefore, it is not
regarded as excluding criminal liability. This staient is much supported by
those exceptions, which cater to an ignorance deféhe cases, where such
a defence is admissible involve reliance in goadthfan official advice about

the law. This official statement on the law movke fgnorance from being
general ignorance to special blameless ignorance.

Although Jeffries maintains thabne would think that a system organized
around the requirement of fair warning would hagedke into account cases
where, through no fault of the accused, such warnims not receivetf’ as
the law stands fair warning equals the hypothetiaalyer’s notice’®® In terms
of legality this implies that if a) there is no @@ance about the law on the part
of the offender; or a) there is blameworthy ignaeamn the part of the of-

8 A complete acoustic separation would necessarilglie in reality secret court proceedings,
no reason given for judgements and so on. Thess hdve been widely held as falling short
of procedural legality.

" Dan-Cohen (1984), 671.

® Amsterdam (1960), 67, 113 (emphasis omitted).

® Jeffries (1985), 207.

8 Dan-Cohen presents a convincing table of factaainagand for allowing ignorance of law as
a defence in the United States [Dan-Cohen (1984)). @&ffries also acknowledges that in
some jurisdictions a defence of estoppel bars puigm, where the government has
affirmatively mislead the individual. Jeffries (193208.

81 See Dan-Cohen’s tablkl., 646. Additionally the MPC sets out the basic niddethis type
of defence [MPC § 2.04(3)(b) (Proposed Official DrE#962)]. Jeffries refers to New Jersey,
which allows this defence under circumstances, a/bigre actor otherwise diligently pursues
all means available to ascertain the meaning apticagion of the offence to his conduct, and
honestly and in good faith concludes his condunbisan offence in circumstances in which a
law-abiding and prudent person would also so caleluN.J. Stat. Ann. § 2C:2-4(c)(3)
(West 1982) cited by Jeffries (1985), 208, fn 55.

82 Jeffries (1985), 209.

8 1d., 220.
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fender, because he did not seek any legal adviedl; air b) the cause of his
blameworthy ignorance is that he did not seek iaffiadvice, and the ‘private’
advice (any legal advice independent of the govemijfif provided for him
was erroneous;

then criminal culpability can be imposed, withoimlating legality under the
law of the United States.

This in turn affects our primary question: the ititgnof the interpreter. The
outer limit of accessibility is not determined lnetprinciple that general igno-
rance is exculpatory — that is, the ordinary citizeust be able to understand
the law. The confines of accessibility are drawmween blameworthy and
blameless special ignorance, where mistaken dffadaice, retroactivity and
vagueness bar professional foresight of the corsexs. These will mark out
the ground, which cannot be claimed by criminalnmoor their application, if
legality is to be heeded. It follows that under e of the United States the
interpreter, as a minimum, must be understood pof@ssional; and the an-
swer to the question ‘vague for whom?’ is ‘for ayer’.®

Jeffries strongly criticises this so-called ‘lawgenotice’, but is similarly op-
posed to arguments, which maintain that exculpaiorgnorance of the law
would ,encourage ignorance where knowledge is sociallgiddle.® He
advocates a solution that would introduce a nevndstal, by which the
blameworthiness of ignorance could be measuredtddisof,would an ordi-
nary law-abiding person in the actor’s situationveahad reason to behave
differently®’ is a narrowed-down version of general ignorance.

To examine the feasibility of such a standard iside the scope of this work,
but a short comment on it at this stage is appatgriThe suggested test is not
only extremely vague — which is in itself paradakie but seems to move this
complex question of culpability onto factual groané hypothetical case will
further emphasise these doubts. Let us say tHatiaite A there is no motorway
speed limit (for example, Germany), and in Statbémotorway speed limit is
130 km/h (for example, Hungary). D drives from 8tAt to State B (through
Austria of course), and in State B, whilst oventakat a speed of 160 km/h
collides with car X, which changed lanes in frohDds car. The passenger in
car X is killed. The evidence shows that if D hduberved the speed limit of

8 The most notable example for being held liableaurmiminal law despite receiving ‘private’
legal advice to the contrary is the Shaw v. D.P1B62) AC 220.

See Jeffries' critique of this so called ‘lawyarttice’. Jeffries (1985), 220-223.

8 Pperkins (1939), 44; Jeffries (1985), 209-210.

Jeffries claims to read this test out of the denisn Lambert v. California, 355 U.S. 225
(1957). In view of the case this is difficult torag with, nevertheless, this does not diminish
the importance of his suggestion. Jeffries(1985}.. 2
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State B, he could have slowed down sufficienthatert collision, and that the
driver of car X assumed that D is driving accordinghe speed limit and ad-
justed his actions accordingly. D defends himgelfying on a test similar to
that advocated by Jeffri@&He introduces evidence suggesting that he had not
come into conflict with criminal law before, andaththe average overtaking
speed on motorways in State A is higher than 16MhkAdditionally, the vast
majority of drivers from State A violate the spdaxlit in State B; moreover,

he actually reduced his speed compared to his nalrivéng habit for safety
reasons. He claims that the exact speed limitateS® was unknown to him.

Instead of dissecting the case above, it will luamd that it speaks for itself.
Nevertheless, Jeffries is not alone in his critigalv of the vagueness doctrine.
The point has been also made in another jurisdictichich although under
strong American influence, resisted the importhd vagueness doctringt
has been clear since the decision of the Canadigme®ne Court irReference
re ss. 193 & 195.1(1)(c) of the Criminal Code (Gi#aja(‘Prostitution refer-
ence’) (1990)% that there is no similar doctrine in Canada groeddin the
principle of fundamental justice guaranteed by isect7 of the [Canadian
Charter of Rights andFreedoms] *° In Lebeauthe court, nevertheless, stated
that,the void-for-vagueness doctrine is not to be apglio the bare words of
the statutory provision, but rather to the provisias interpreted and applied
in the judicial decisions.The protection of the principle of fair notice shatill
been substantially weakened, because the CanadiarerS8e Court and the
Ontario Court of Appeal place so much emphasislarification through judi-
cial interpretation, and the standards vary fromrspns of common intelli-
gence’ to ‘jurists of unusual diligence’; the focigstoo much on specialised
legal knowledge, even though it should not be dpehe courts to prescritsx
post factoa ‘sensible meaning’ to vague statutory provisions

Taking all factors into consideration it seems thdten talking of an ordinary
citizen, Canadian criminal law does not actuallyamsimply an ordinary citi-
zen, but rather a layman taking legal advice ifonee.

This approach closely corresponds to the test dpeel under the European
Convention on Human Right§Articles 8-11 of the Convention set out in their

8 There is no such test under Hungarian law. Igrzeast law may be exculpatory, however,
under certain circumstances.

89 (1990) 1 S. C. R. 1123. The case is referred totbgrs Stuart (1995), 24.

% Stuart (1995), 24.

%! Trotter (1988) Lebeau: towards a Canadian vaguetdiessine.Criminal Reports62: 183,

183.

It is significant to mention that the void-for-vagness doctrine attracted judicial attention in

Canada, first as an element of the ‘prescribed by t@quirement of section 1 of the

Canadian Charter of rights and Freedolais.
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second paragraphs the conditions under which thee Shay interfere with
enjoyment of the rights described and protectedhbyfirst paragraphs of the
same Articles® These limitations are allowed, if they aie accordance with
the law or ,prescribed by law, and are,necessary in a democratic sociéty
for the protection of one of the objectives set muthe second paragraph.
Whilst on the face of it there seems to be a difiee between the formulations
of Article 8 (2),in accordance with the latly and that of Articles 9 (2) — 11 (2)
Jprescribed by law, in Malone v. the United Kingddththe Court confirmed
that both formulations are to be read in the saragvDescribing them ex-
tremely briefly, these two concepts mean that asirdmum the State must
ground its interference with protected rights imsospecific legal rule, which
authorises this interferende.

The examination of the relevant jurisprudence @f ¢tbncept,prescribed by
law” will enable the finding of an answer to the qimstof the relationship
between legality and the addressee of the crinmiaah under Convention law.
Legality in this sense, according to the Courtjas satisfied merely by appro-
priate domestic law-making. It is indispensablet thahould conform to the
principle of the rule of law, which is expressly miened in the Preamble to
the Statute of the Council of Eurdpand the Conventiofi. The notion of
‘law’ — like most of the Convention concepifs- is autonomou¥” ‘Law’ has
been interpreted by the Court as encompassing a vedge of rules, from
delegated regulatioh8 to unwritten law'® Any such rule must, however, be

% For a historical and theoretical analysis of ttyise of legal structuring, see Gaete (1993)
Human rights and the limits of critical reasomldershot and Brookfield: Dartmouth
Publishing Co., 54-55. The principle of necessaggal@rounds in cases of limiting freedoms
is well entrenched in continental law. Frowein J.ahd Peukert, W. (199@&uropdaische
Menschenrechts Konvention. EMRK-Kommer@4t ed. Kehl, Arlington: Engel Verlag, 329.
Harris, D.J.,et al. (1995) Law of the European Convention on Human Rightsndon,
Dublin, Edinburgh: Butterworths, 285.

% Eur. Court H.R., Malone v. United Kingdom (1984n4. 82.

% |d., para. 66. The French text of all relevant Agticis the same ptévues par la I0i

97 Eur. Court H. R., Silver and Others v. United Kingu(1983) A no. 61, para. 86.

% See Robertson Ad. and Merrills J. G. (1993) Human rights in Europe. A study of the
European Convention on Human RighB. ed. Manchester and New York: Manchester
University Press, 2-3.

% Eur. Court H.R., Malone v. United Kingdofh984) A no. 82, para. 32.

10 see for example the concepts of ‘criminal chargepenalty’ in Article 7 (1) of the
Convention. Eur. Court H.R., Welch v. the United Kingd(1995) A no. 307-A, 13, para. 27.

101 Eyr. Court H. R., Sunday Times v. United Kingdora7@) A no. 30, para 49.

192 Eyr. Court H. R., Barthold v. Germany (1985) A no, péra. 48. The rules passed by the
Veterinarian Bar were regarded as ‘law'.

193 Eyr. Court H. R., Sunday Times v. United Kingdor7Q) A no. 30, para. 47. The Court did
not ,attach importance to the fact that contemptafrt is a creature of the common law and
not of legislation”.d.
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based on the authority of Parliament, because thidywill ensure sufficient
protection against the executive and will ensuredeeability’™ This approach
has been criticised for not meeting the requiresiehtformal legality: that is,
it regards as laws even those rules, which havesemired democratic legiti-
macy.%

In addition to the formal legality requirement afrdocratic legitimisation, the
Court added to the notion of ‘law’ two further caimmhs, which are best de-
scribed in the firsBunday Timesase. For the present purposes only the second
of the criteria is of importance. According to thia norm cannot be regarded

as a ‘law’ unless it is formulated with sufficigmecision to enable the citizen

to regulate his conduct: he must be able — if ne®avith appropriate advice —

to foresee, to a degree that is reasonable in theumstances, the conse-
quences which a given action may enitdif

It is quite apparent now that under European hunwghs law legality is al-
ready satisfied, if the understanding of the téxthe norm requires legal ad-
vice®” The same is true of common law, which practicalnly available
through legal advice. The Court specifically addegbkthis issue inasmuch as it
stated thatit would clearly be contrary to the intention dfg drafters of the
Convention to hold that a restriction imposed byuwé of the common law is
not ‘prescribed by law'...this would deprive the coonmaw’ states of the
protection provided by paragraph (2) of these Aeticand,strike at the very
roots of that State’s legal systenf®

In Kokkinakis v. Greect® whilst examining an alleged violation of Article 7
of the Convention, the Court restated the needlfssr definition of criminal
norms, but added only that this is satisfishere the individual can know
from the wording of the relevant provision andnéed be, with the assistance
of the court’s interpretation of it, what acts andissions will make him li-
able’.''° Additionally, in Wingrove v. United Kingdott, the Commission

104 Frowein and Peukert (1996), 329

1% van Dijk P. and Van Hoof G.J.H. (1990), Theory gmdctice of the European Convention on
Human Rights. ' ed. The Hague: Kluwer., 579. The whole of commam'$ democratic
legitimisation can be questioned on these groufitiey might only be answered by the
theory of implied endorsement by Parliament. Facads$sion see Van Dijk and Van Hoof
(1990), 580.

1061d., para. 49. Robertson and Merrills observe thatphissage of the Sunday Times decision
closely corresponds to the ideas expressed by Bi@gount of the rule of law. Robertson
and Merrills (1993), 197.

197 See also Eur. Court H. R., Mark Intern Verlag vrréany (1989) A no. 165, para. 30.

108 synday Times v. United Kingdom (1979) A no. 30apa7.

19 Ey. Court H. R., Kokkinakis v. Greece (1993) A B60.

1101d., para. 52. There is no question that under the &ution judge made offences are criminal
offences for the purpose of Articles 7 — 11. Seeeftample Eu. Court H. R., S.W. v. the
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recalled that in its opinion in the case commonhown as theGay News
case' it held that the law of blasphemy as defined kg ltouse of Lords at
that time was sufficiently accessible and foreskeablt also observed that
considerable legal advice was available to theiegmi*'* The Court further
remarked upon the availability of legal advicewhich indicates that both
institutions attach importance to the norm beindgpd from a professional’s
point of view. This statement should be interpratethe light of theSunday
Timesjudgement'® as indeed the court itself did Wingrove'’ It is apparent,
therefore, that foreseeability and accessibility satisfied, if the law is acces-
sible to a legal professional and its implicatioas be foreseen by him through
interpretation.

Finally, in Worm v. Austri&® the Court reiterategthat the relevant national
law must be formulated with sufficient precisionetaable the persons con-
cerned — if need be with appropriate legal advide foresee, to a degree that
is reasonable in the circumstances, the conseqsemvgeich a given action
may entail’**®

United Kingdom (1995) A no. 335-B and Eu. Court H. R.R. v. the United Kingdom
(1995) A no. 335-C.; X Ltd and Y v. United Kingdado 8710/79, 28 DR (1982).

11 Eyr. Court H. R., Wingrove v. United Kingdom (1998% E.H.R.R. 1. The applicant’s video
work, Visions of Ecstasywas refused a classification certificate on threugd that it
infringed the criminal law of blasphemy. Relying Article 10 of the Convention, he claimed
that the refusal violated his freedom of expressidre Court refused his claim.

12 Np., 8710/79, Dec. 7.5.82, 28 D.R. 77 (X. Ltd andsYUnited Kingdom). In Britain the case
is referred to R. v. Lemon (1979) AC 617, (1979) ILER 898, HL. For discussion see for
example Feldman, D. (1998)vil liberties and human rights in England and \&&lOxford:
Clarendon Press; New York: Oxford University Pré&884-696; Robertson (1998reedom,
the individual and the lawr" ed. London: Penguin Books, 248-250.

13 wWingrove v. United Kingdom, Commissions’s Opini@4, E.H.R.R. (1996) 1, 17, para., 47.

1141d., 18, para., 48.

151d., 26, para., 39.

116 Sypra104.

17 Eyr. Court H. R., Wingrove v. United Kingdom (1998% E.H.R.R. 1, 26, para., 40

18 Eyr. Court H. R., Worm v. Austria (1997), 25 E.H.R484. In this case ,the applicant was a
journalist, who investigated and reported on a farriice-Chancellor and Minister of
Finance, who was involved in criminal proceedirBgsfore the trial court delivered its verdict
on the charge of tax evasion, the applicant wroie lzad published a highly critical article
stating that (former Minister) was guilty. The appht was charged and convicted pursuant
to section 23 of the Media Act, with having exeedsprohibited influence on criminal
proceedings.ld. The Court held that there was no violation of &&il10 of the Convention,
which was the subject of the applicant’s complaint.

191d., 472, para., 38. The applicant also claimed #idipugh there was a legal basis for his
conviction, namely Article 23 of the Media Act, théenna Court of Appeal had erred in its
finding that his article was calculated to influerzriminal proceedings. The Court\ilorm
also stated, therefore, that it is primarily foe thational authorities to interpret and apply
domestic lawld. See also Chorherr v. Austria (1994) A no. 266-8ap., 24-25.
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It will have been noticed that a not negligible mugmnof significant cases de-
cided by the European Court of Human Rights invibltfee United Kingdom,

or more precisely English law. Although qualms abiie common law not
qualifying as law under the Convention in geneaa,well as common law
criminal offences not conforming to the Conventianparticular, have been
laid to rest? the problem of the inherent retrospectivity of tase law system
seems to prevent — even aft@rv. D.P.P?! — a complete reconciliation with
prospectivity in criminal law — that is, a requirem of the principle of legal-

ity.** This, however, is not singularly a feature of canntaw; in every legal

system,legitimate interpretation passes by imperceptibleades into so-called
illegitimate extensiof'*®

Legality in this respect, as it seems, must benddfiwith some care in English
law.*** Allan suggests — relying on HHfl and authoritative decisioli8 — that
in order to understand legality as a condition,althiequires that the range of
policy represented by a statute should be limitgedhle actual meaning of the
words, the words should be, as far as possiblergrated by giving preference
to the audience’s preconceptions and assumptibis phrt of the rule of law
that legislation should be construed in the lightanstitutional standards and
principles. Therefore, legality requires a strishstruction of penal provisions,
where there is a genuine doubt about their stdpe.

The principle of strict construction, however, i only widely disputed as far
as its existence and proper application is concgfidut does not clarify the

120 The cases Eur. Court H. R., C.R. v. United Kingdon®8) no. 335-C and Eur. Court H.
R., S.W. v. United Kingdom (1995) A no. 335-B havéd#regarded as landmark decisions in
this respect.

121c.v. D.P.P(1996) AC 1.

122 smith (1984), 46, 47.

12 williams (1961), 604.

124 Allan (1993), 35.

125Hall, J. (1960),General principles of criminal law2™ ed. Indianapolis: Bobbs-Merrill
Company, 37.

126 Allan (1993), 36, fn 63.

1271d., 36. Ashworth relying on Jeffries draws attenttorthe links between strict construction
and legality. Ashworth (1991), 432. For an Ameri@tount consult Jeffries (1985), 198-
201, 210. Cross describes the present positionfbyrireg to Lord Reid’s statement in D.P.P.
v. Ottewell, (1970) A. C. 642 that strict constroatishould be applied if “after full inquiry
and consideration, one is left in real doubitf., 649. CrossR. (1995) (eds. BLL, J. and
ENGLE, G.) Statutory interpretation3® ed. London: Butterworths, 172.

128 Ashworth points out that the proper role of thi;piple is much misunderstood (Ashworth
(1991), 431-433). Not only Glanville Williams (Wdims (1981) Statutory interpretation,
prostitution and the rule of lavin: Tapper, C.F.HCrime, proof and punishment: essays in
memory of Sir Rupert Croskondon: Butterworths, 72; Williams, G. (1988)textbook of
criminal law. 2" ed. London: Stevens, 12), but the Law Commissiogf®rt even doubts,
whether such a principle exists anymo@iinal Law: A Criminal Code for England and
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situation of the addressee. It is possible to wtdad this principle as one,
which says thafthe citizen...is entitled to act in reliance on teeisting law —
both common and statute — until it is changed wéhsonable certainty and

precision’*?°

Such views have been advocated by Glanville Wikiamho has claimed that
~criminal law...is not meant for lawyers only, bistaddressed to all classes of
society..”!® One can only agree with the expression of the amality of
criminal law, but does it follow as a requiremehtegality that the addressee
has to understand the message?

Looking at the decision of the House of LordsShaw v. D.P.P**! which
Ashworth describes as the modern apotheosis afah#lict between the non-
retroactivity principle and the functioning of ciimal law,** the answer seems
to be no. The case also touches upon the issuenefa and special ignorance.
Shaw published the names, addresses and nude pimiegf prostitutes, and
in some cases an indication of their practices. pitesecution indicted Shaw
with conspiracy to corrupt public morals, in addlitito two other charges, un-
der the Sexual Offences Act of 1956 and the ObsPeibdications Act 1954%
The House of Lords upheld the validity of the indient, despite any clear
precedents that such an offence actually existeakalsoned that conduct in-
tended and calculated to corrupt public moralsictable at common law?
Shaw relied on legal advice, on the basis of wiiehrightly presumed — and
not because the advice he was given was mistakbat-his conduct was not
criminal 1%

Wales(Law Com. no. 177, 1989) para. 3.17). Cross artiwes similar conclusion, at least as
far as priority given to the criminalising purpogtthe statute is concerned. Cross (1995),
175. Nevertheless, strict construction is stilkoftited: R. v. Horseferry Road Metropolitan
Stipendiary Magistrate, ex. p. Siadatan (1991) NER 324, 328 (Watkins L. J.). In a sense
the guidelines set out in C. v. D.P.P. (1996) 1 A.Glso refer to restrictive construction.

129 Allen, F. A. (1996)The habits of legality: criminal justice and thele of law New York:
Oxford University Press, 91.

130williams (1961), 582.

131(1962) A.C. 220.

182 Ashworth (1995a), 68. For a detailed discussiothenconsequences of this case for morality
and criminal law, see Hart, H.L.A. (1968paw, liberty and morality Oxford: Clarendon
Press; Stanford: Stanford University Press, 6-12;.

133(1962) A. C. 220-1. Reported also in Crim. L. R. (19688, et seq.

134(1962) A.C. 220, 282.

135 There was evidence that on October 22. 1959y poipublication, he had taken advice as to
whether publication would be legal, and had shovwpolace officer at Scotland Yard the first
issue of the booklet and asked him if it would Beight to publish”. Shaw v. D.P.P. (1962)
A.C. 223.
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For those, who thouglshawwas an unfortunate part of legal histoRy, v.
R® came as a surprise. In this case the House ofsLadlished the marital
exception to rape with retroactive effect. As A.T$inith points out, there was
no doubt that the solution was doubtful: the CrahiRevision Committee de-
cided as recently as 1984 that it could not makeanimous recommendation
on the issué®* moreover, the Law Commission had only tentativielyg Green
Paper, recommended that the law in this field shdea reformed. Parliament
had rejected the opportunity to clear up this diffi question in the Sexual
Offences Act 1976, and had not removed a suggestikese until the Criminal
Justice and Public Order Act 1954 The question, therefore, is not whether
the minimum standard of special blameless ignoramaaifficient for legality
in English criminal law, but rather whether thisnmium is met at all in some
cases.

With regard to the cases decided by the Europeamt ©6 Human Rights, one
is justified in stating that legality under Englisbnstitutional and criminal law
differentiates between the universal addresseetlamdnterpreter — the latter
being at best a member of the legal profession.

In most jurisdictions — with the possible exceptaithe European Court of
Human Rights’ jurisprudence, which was prudentlytimus — there seems to
be a gap not only between the citizen and thepreggr, but also between the
declaration of the citizen’s right to understanignémal law, and the actual con-
stitutionally enforceable requirement of exculpatfor blameless special igno-
rance. Germany is certainly no exception to thainal

The German Constitutional Court emphasised seveanals that,everybody
should be able to foresee, which behaviours arkididien and threatened with
penalty.™*® In the Sitzdemonstratidf’ (Picketing) decision the Constitutional
Court reiterated its observation that the constinal requirement embedded in
Article 103 Il GG compels the legislature to defitve conditions of criminal
liability in such a concrete manner that the scapd field of application of
crime-definitions Tatbestaniishould derive from the wording\ortlauf), or at
least be recognisable and discoverable throughpimtation*** The Court

136(1992) 1 A.C. 599.

137 Cmnd. 9212.

138 Section 142. (3). See Smith (1995), 486, 488.

19 5ee for example decisions BVerfGE 78, 374 (387); 09 (120); 73, 206 (234); 75, 329
(341).

190 BVerfGE 92, 1.

141 See especially BVerfGE 47, 109; 55, 144 (judgmeémtshich the Schwarzfahrerdecision
(Beschl. v. 9.2.1988 — 2 BvR 1907/97 refers. NJW 19985. The Court in this 1992
decision referred to its prior decisions: BVerfGH, 108; 73, 206. A later case, however,
enumerated all those decisions, in which the Cepslled out its opinion on this issue:
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identified two reasons for this principle. Firstlyshould enable the norm ad-
dressee to foresee what behaviour is punishablerwrininal law and what
punishment might be accorded to it. Secondly, guees that the legislature
decides beforehand what behaviour deserves a pespbnse, and not the
courts afterward¥’? The Badgedecisio*® equates the addressee with the in-
terpreter by stating that everybody should be &bl®resee the consequences
of his action*** These approaches omit the first step in legatpnéation the-
ory: to acknowledge the inescapable necessity tefpretation, and that such
will result in an unavoidably complicated body afe law in any jurisdiction.

Nevertheless, referring to two previous cdSdse Court stated again that the
certainty of a criminal statute must be judged p@rifg on the wording\[Vort-
laut] of the definition of the crimeTatbestanfl which should be recognisable
and understandable to the addres&e&he Court further declared thate-
cause the object of statutory interpretation cawals and only be the statu-
tory text, this represents the standard criteriofhe possible word-sense
[Wortsinn] of the statute marks the outer limitatfowable judicial interpreta-
tion (compare BGHSt 4, 144 [148]). If, as showntidle 103 || GG demands
recognisability and foreseeability of a prescriptiof punishment or fine for
the addressee, than this can only mean thatword-sense must be defined
from the viewpoint of the citizen...If only an ‘interpretation’ transgressing the
recognisable word-sense of the rule leads to tiseltef punishing a conduct,
then this must not burden the citizéff From this follows another rule of

BVerfG (2. Kammer des Zweiten Senats), Beschl. v.1988 — 2 BvR 1907/97, NJW 1998,
1135. This decision identified the following relewaConstitutional Court judgments:
BVerfGE 71, 108; 73, 206; 82, 236; 87, 209; 87, 39;1.1d.

142 sitzdemostratiorfPicketing) decision, BVerfGE 92, 1. This observativas already made in
an earlier decision, tH@adgejudgement (BVerfGE 71, 108, (114)).

143BVerfGE 71, 108. German Constitutional Court caseskaown by their number and not by
any name. For easier comprehension, Anglo-Ameriaamyers in particular attach names to
these cases. This tradition has been followed Hear&he Badge case the constitutional
complaint involved a fine imposed on a member oékeation committee for refusing to take
off a badge saying: ,,Atomic energy? — No, thankEtie applicable German law made a
statutory duty to participate in election commistesnd to refrain from displaying any sign
referring to any political conviction. The applita®fused to remove his badge, reasoning
that this did not represent political convictiorether a humanistic and ethical orientatiloh,
109-110.

144 BVerfGE 71, 108 (114).

145 BVerfGE 47, 109 (121); BVerfGE 64, 389 (393).

196 BVerfGE 71, 115.

147|d. (Emphasis by author). This decision refers badRerfGE 47, 109 (121).
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interpretation, namely the priority of argumentsdxhon the colloquial mean-
ing of a term over arguments derived from a tecmomenclaturé*

The Court addressed the issue of the identity efittberpreter from another
angle in theBerlin Wall SnipergMauerschiitzendecision** the culpability
principle Schuldgrundsa)Z*® The Constitutional Court had already described
punishment as a ,disapproving reaction of the Szigarto a culpablesghuld-
hafte§ behaviour™** by which the offender is blamed for an unlawfuhco
duct™? This principle — ‘no punishment without culpabilit- as far as crimi-
nal law is concerned, is rooted in the constitwlynprotected right to human
dignity and self-responsibilityEigenverantwortlichkejt and the rule of law
principle set out in Articles 1 | and 2 | GG. Thes@ciples must be respected
by the legislature, when shaping criminal [&\The culpability principle can
also be placed in the penumbra of Article 130 Il &3one of its material guar-
antees™ Consequently, the culpability principle, as a pifte which essen-
tially defines the extent of the State’s penal@atpower, has constitutional
rank’®° It places a duty upon courts to impose in indigidoases sentences
proportionate to the culpability of the offend&t.

The Constitutional Court went on to say that inesasn which the offenders
were previously living in a legal and social systevhich no longer existed at
the time of the criminal proceedings against thang in which the offenders
were bound on several levels in a system of orddrduty when committing
the acts, then their individual culpability must theroughly vetted>” Signifi-
cantly, the Constitutional Court also observed tiredoubtedly questions can
be raised about the ability of the defendants ¢oggise the criminal quality of
their actions, especially in view of the fact thhé state leadership of East
Germany extended the concept of criminal defencextulpating the border
guards, who shot people at the Berlin Wall. Itlierefore, not self-evident that
boundaries of non-criminal activity were apparemtan average soldier. It

148 BVerfGE 71, 115; 73, 206 (235t se. Compare with Alexy, R. (1989 theory of legal
argumentation: the theory of rational discoursethsory of legal justificatior{trans. Adler,
R. and MacCormick, N.). Oxford: Clarendon Press; NexkYOxford University Press, 95.

149 BVerfGE 95, 96.

1501d., 131, (140-143).

151 BverfGE 26, 186 (204); 45, 346 (351).

152 BVerfGE 20, 323 (331).

153 BVerfGE 95, 96 (140). BVerfGE 9, 167 (169); BVerf@®B, 288 (313). See also Schmidt-
Assmann in Maunz-During, Komm. z. GG. Art. 103 Rdré5.

1541d., 170. Therefore, the definition of a crime and fhmishment must be proportionate to
each other, according to the notion of justice (BB& 45, 187 (25%t seq); 57, 260 (275)).

155 BVerfGE 80, 244 (255).

156 BverfGE, 95, 96, (140).

57d., 142.
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would be — the Court continued — untenable underctiipability principle to
explain the obviousness of the criminality of thaats simply by pointing to
the severe human rights violation, which their aet{objectively) entailef®
The BGH in one of th8erlin Wall Sniperdecisions found that the intentional
killing through continuous gun fire of an unarmesta&pee, who was — apart
from the obvious offence of violating the bordersrocent, was such a horri-
ble act that the violation of the prohibition tdllkinother human being was
apparent and recognisable even to an indoctrir@esbr:>° Whilst upholding
the decisions of the BGH, the Constitutional Calnjected to the obvious lack
of a more detailed explanation from the BGH as hywn individual soldier
was still able, given the circumstances of his uqgng (indoctrination, etc.),
to recognise without dubiety the criminal charactehis actions®®

The concerns and observations of the ConstitutiGoalrt about the culpability
principle in itsBerlin Wall Snipergdecision are strikingly familiar to the sci-
enter cure of vagueness applied by the AmericameBugp Court. Despite the
elaborate argument, the disregard for the culgghgliinciple is apparent: not
only did the soldiers receive official advice thlagir action was not criminal,
but they were also encouraged by their Governmerghbot, and received
promotion if they successfully hindered someonssage. It is quite obvious
that contrary to correct official advice they weegroactively punished and the
strongest form of blameless ignorance of law wasediarded by the German
courts, which effectively imposed absolute crimiletbility.

There are two further constitutional principlesdarman law, which affect the
relationship between criminal norm and its addres$&e requirement of cer-
tainty Bestimmtheitsgebptan be deduced from all the sub-concepts of the
rule of law principle according to German consitinal theory. It gives prior-

ity to written law, because it is by this that o#hs can find out for themselves
what the law ig®* Additionally, thetrust protectiorprinciple Prinzip des Ver-
trauensschutzégss also part of the rule of law principle, andsld be under-
stood as the protection of the individual from thrdoreseeable consequences
of his action*?

It is not only rare historical situations that tést law to its extreme. The ques-
tion, whether official advice is exculpatory isefitraised by the laws on con-
travention and civil law. The editors of the Auatri General Civil Code
(ABGB were able to presume that ignorance of a propaulylished statute

158 Id

19 BGHSt 39, 168 (188t seq).

180 BVerfGE, 95, 96, (142).

161 papier and Méller (1997), 181.
162 Neumann (1991) 331, 347.
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will not exclude blamé®® The civil law of today, however, is of the opinion
that, with regard to the flood of statutes, ign@eanof law and mistake in law in
the narrow sense can only be blamed on a persdmoilvledge of the law

could have been reasonably expecféd.

Similarly, according to Article 5 of the Statute éwministrative Offences

(VStQ, it is an exculpatory factor, if the offendernist aware of an adminis-
trative regulation; he cannot be blamed for thisoignce, if additionally he

could not have recognised the unlawful charactéri®faction without knowl-

edge of the administrative regulation in questibhe mistaken interpretation
of an administrative regulation — that is, mistaltdaw in the narrow sense —
falls under the same heading as ignorance of adtrative law'®®

Any culpability must be based on the refusal tdofelthe command of crimi-
nal law. This, however, presupposes the recogtiigsabf the existence of a
command, which does not entail only the mere extgteof the command, but
also perception of its contefif. If it is impossible to ascertain the normative
content of a criminal norm because of the large bemof possible divergent
interpretations, the objective unlawfulness of adiat, which nevertheless
breaches the criminal norm may diminiskhe ascertained high degree of

vagueness of the rule deprives the norm of itsl lggality”. **’

On the other hand, there appears to be a conteagi@oment, both in German
and Austrian jurisprudence, which is very similadéed to the ‘thin ice’ prin-

ciple set out in English law, but goes even furtiieperson, who is aware that
some authorities in the applicable case law regarértain activity as unlawful

(that is, the precedents are not conclusive, ather words, the law is vague),
but still performs this activity, behaves quaskeintionally and may not later
invoke ignorance or mistake in law as a deféfft@vhat is of interest now is

that as a principle, and not only under exceptidmstiorical circumstances or
in connection with extremely hideous crimes, everracrt specialised legal

advice cannot exculpate if the vagueness of thewaw apparent and the law
could have been construed as criminalising theviacin question'®® Whether

1% Balthasar, A. (1995) Rechtsunkenntnis schiitzt veaf&icht. Zur Frage der Zulassigkeit
eines Feststellungsbeschei@sterreichische Juristen-Zeituri: 776., 776. Balthasar refers

to Article 2 of ABGB.
164 |d

165 Id

%84, 777.

167 vfSlg 3130/1956. Referred to by Balthasar (1995Y, 7i 18.

168 Balthasar (1995), 777.

189 The application — even if not always explicitlpf-the ‘thin ice’ principle can be identified in
decisions as Reg. v. Knuller, (1973) A.C. 435; R v.(F91) 1 All E. R. 747; BVerfG,
Beschl. v. 10. 1, NJW (1995) 17, 1141; BVerfG, NJA90), 3140.
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this approach is acceptable is highly disputed.hSauwiew could rightly be
compared to the Nazi laws, which condemned whateasrdeserving of pun-
ishment according tqfundamental conceptions of a penal law and sound
popular feeling” and would condonS&haw v. D.P.P® as Hart has pointed
out!" If this rule were to be adopted, the very questibwhose interpretation
should be regarded as a standard, when examinend¢egality of a criminal
norm would become pointless, since only acts peworin good faith follow-
ing an official’'s erroneous advice might exculptie defendant. This would
indeed reverse the fundamental principle of the ofl law, which states that
behaviour, which is not forbidden is allowed. Irestethere would be a rule
under which only expressly allowed behaviour cogl@rantee freedom from
possible criminal consequences. This is completsigicceptable under any
notion of legality.

The above presumption is not, however, equivalenihé duty imposed by the
case law of concerning administrative law in Awstfor the individual ad-
dressee to be informed of the laarkundungspflicht This requires him to
contact the relevant authorities or other profesdigpersons or organisation
qualified to give appropriate advic&.This also appears to be the principle in
criminal law, if one wishes to be certain that #utivity to be undertaken will
not run contrary to criminal prohibitions. Finalliewisch observes that the
dividing line between allowed and not allowed iptetation is marked out by
the word-limit of the definition of the criminal f@hce {Wortlautschrankp
This is for a functional reason: criminal law caekeise its guarantee function
if a person already conversant with both the lagguand the law can define
with some certainty the sphere of activity whichdfinitely not criminal-
ised!”

The experience of the jurisdictions examined alewaes to two fundamental
observationsl) as Dan-Cohen suggests, the law is not reducibbe somple
rule, not even to a rule stating that ignoranckwfis not a defencE?2) a rule
still seems to outline itself, however: there igi@imum excuse for ignorance
if, contrary to correct legal advice, consequertmgd not have been foreseen
(retroactivity, vagueness), or ignorance is causgdnistaken governmental
advice (officials acting in their official capacjty

170(1962) A.C. 223.

71 Hart (1963), 12.

721d., 779.

173 | ewisch (1993), 66.

174 Dan-Cohen (1984), 647.
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This too has a profound impact on this enquinseéms that, contrary to the
rhetoric of courts and some academic writings, ignoe of law is only con-
stitutionally accepted as exculpating one from arahliability, when the law
is so vague as to disable legal professionals favaseeing the outcome of the
activity in question, or the law has been retroipely imposed. Addressees of
criminal norms are not the same as people, whosieratanding of those
norms should be scrutinised, when looking at tigallgy of criminal norms or
their application. It is ‘professional advice’, time words of the European Court
of Human Rights, which indicates best that thellpgafessional should be the
standard in gauging legality of criminal norms. @sly, laws, which are
comprehensible to non-legally educated personsotioaise questions of con-
stitutionality in this respect. Suggestions thatcaiminal laws must be com-
prehensible to the average citizen must be disdaaddacking understanding
of the theoretical basis of the norm-interpretati®milarly, views, which
would limit legality to the specialised understamglpf officials of the govern-
ment, are contrary to the basic principles of tile of law.

It follows that the methodologically correct appebas not to examine a crimi-
nal law from an ordinary citizen’s point of viewhis would lead to a paradox,
where one would have to ask what is meant by atiriary citizen’ in the es-
timation of an ordinary citizen. Secondly, to ube tstandard suggested by
Jeffries, the questiopwould an ordinarily law-abiding person in the aats
situation have had reason to behave differeitifquates criminal law with
the majority’s morality. Not disclaiming D. Smith&gument on the idolatry of
constitutional adjudication, it is correct to stdtat a Dworkinian moral read-
ing of a constitutioH® does not amount to a majoritarian imposition of va
ues'’” be that in the form of judicial guessing of anioady law-abiding per-
son’s beliefs.

175 Jeffries (1985), 220.

18 |n his understanding moral reading treats the ,@tni®n as expressing abstract moral
requirements that can only be applied to concreses through fresh moral judgments”
Dworkin, (1996), 3; Dworkin (1991), 373-392; Dwank{1978), ch. 5.

Y7 Hart (1963).
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SUMMARY

The Identity of the Interpreter of Criminal Norms

BALAZS J. GELLER

The significance of the author in the interpre@ténterprise has been subject
to intense study in legal literature, however, atnm attention has been paid
to the addressee of a norm from the point of viéwegality. Criminal norms
are addressed to everybody; no human being carbdee ahem. Thus, the
universality of criminal law makes every person emis jurisdiction an ad-
dressee. A question then has to be asked: if ottedscide upon the constitu-
tionality of a criminal norm, or the application afcriminal norm, both the
constitutional criteria and the criminal norm @& @pplication have to be under-
stood. Does legality place any requirements omtathodology of this under-
standing? That is, is interpretation to be undemakith a view to the univer-
sality of the addressee? In other words, if a erdhnorm or its interpretation
should conform to the requirements of legalityif isecessary to take into con-
sideration certain attributes of the addressee/oarke final interpreter? This
problem leads to two further points: who is redlg addressee of a criminal
norm; and what effect does he have on the legafitriminal norms and their
interpretation? This study tries to find an ansteethese questions, and also
looks at the problem afnorantia iuris neminenexcusatas it is presented at
the crossroad of interpretation and legality omenial norms.

RESUMEE

Die Identitat des Auslegers von strafrechtlichen Nianen

BALAZS J. GELLER

Die Bedeutung des Autors im Unternehmen der Reghlisgung wurde in der
Rechtsliteratur bereits ausfiihrlich untersucht, detressaten der Norm wurde
jedoch aus dem Aspekt der Gesetzlichkeit bishemkawfmerksamkeit ge-

schenkt. Strafrechtliche Normen sind an alle aizgs&ein Mensch kann Uber
ihnen stehen. Die Universalitat des Strafrechtshinge Person in seinem
Zustandigkeitsbereich zum Adressaten. Dann sielitjedoch die Frage: falls
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Uber die Verfassungsmagigkeit, oder die Anwenduingrestrafrechtlichen

Norm entschieden werden soll, missen sowohl daterilnm der Verfas-

sungsmalfigkeit, als auch die strafrechtliche Naey ihre Anwendung rich-
tig verstanden werden. Stellt die Gesetzlichkejemdwelche Anforderungen
an die Methodologie dieses Verstehens? Das hailRidie Interpretation die

Universalitdt des Adressaten vor Augen halten? amtileren Worten, wenn
eine strafrechtliche Norm oder ihre Auslegung didofderungen der Gesetz-
lichkeit erflllen soll, sollten dabei gewisse Eigemaften des Adressaten,
und/oder des endgultigen Auslegers in Erwagung ggzoverden? Dieses
Problem leitet zu einer anderen Frage Uber: weddsttatsachliche Adressat
einer strafrechtlichen Norm, und was fir einen Igg¥ Ubt er auf die Gesetz-
lichkeit der strafrechtlichen Normen und deren Agsihg aus? Diese Studie
versucht eine Antwort auf diese Fragen zu finded bafasst sich mit dem

Problem,ignorantia iuris neminemexcusat”,so wie es an der Kreuzung von
Auslegung und Gesetzlichkeit der strafrechtlichemrhen erscheint.





