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Proportionality is not always linear.

Like every human actiothe implementation of sanctions is also an activity
that tends tgroducesome effectBut as soon as we begin to analyse the con-
tent of this effect, the meaning of this obviouatatent is not so clear any
more, because immediately a number of questiors:ari

What kind of effect do we expecfrom the application of criminal sanctions:
should it decrease criminal activity in general shrould it, suited to the

perpetrator's personality, keep him/her from cortimit the next crime?

Should it retain others, or should it only punisle fperpetrator in proportion
with the seriousness of the offence committed? Bhthe effect of the sanc-
tion be perceived on the short or on the long te®in@uld it affront the perpe-
trator, should it awaken remorse, or is it enodghléads to self-examination?
Should it send out a message that social contrattisally working, or is it to

be acknowledged that it only serves to discipliegain groups of society?

From what do we expect these resultdfrom punishments only, or a similar
effect is expected from measures of criminal lawperhaps from diversion?
Do we expect this effect to come only from the dnimh sanction applied, or
does the whole vertical of the justice system bgloere? And, if yes, is it only
the court phase or also the investigation phasef ttowe evaluate the func-
tioning of the institutional system that is negafislow, prolongs the proce-
dure? How do we account for unregistered crimicéivaly, or criminal activ-
ity that is not known by the authorities, or thiashno effect whatsoever on
punishments?

How do we measure this effectwith the intensity of decrease, or do we
expect that another crime shall not be committedllat If the punished does
commit a crime, do we consider the sanction to haweked if the latter of-
fence is less serious, or if a longer period ofktipasses between the commit-
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ting of the two offences? Is it sufficient for ortlye majority to agree with the
application of the punishment, or do we wish toine the offender in order to
maximise the effect?

What is the role of the victim in the proces®f imposing punishment? Is the
punishment more effective based on an interpersafationship or based on
state power? To what extent are the interests efvittim to be taken into
consideration by the application of a sanction?

Crime control can assign different roles to thefimicement of law and pun-
ishment.Reprisalis one of the oldest objectives, in which the ideaxpressed
that society disapproves of the act committed, #ed punishment re-estab-
lishes the balance lost by the committing of thierde. The purpose ofeu-
tralization seems most simple: if we close up people that doenmes higher
than the average, then a smaller number of offeneledanger the others. The
realization ofselective neutralizatioris more complicated than it may first
seem: the record of the offender is not the beditator of the actual behav-
iour, as the offender is not found at all in mamges; furthermore, the crime
itself remains latent many time$ncapacitationis a mechanical process,
whereasdetermentbuilds upon the ability of the punishment to charnbe
behaviour of the potential offender. Crime contvaked ordeterrencewishes
to influence this process of decision-making, itherefore important that its
possible consequence is clear and known. This simated in medieval time:
the hanged body on the gallows was a spectacllstrdtion of the conse-
guences of crime. However, problems with the spexgaf executions existed
in Dickens’ times: ,it seemed much more a massr&itenent, than a partici-
pation in somebody’s suffering for committing hisnee. ... When John Hol-
loway was executed in 1807, 45 thousand people gatteered. Twenty-seven
people were trampled on or killed in the crowd; entlhan a hundred people
were injured. Railway companies recruited travelleith cheaper fares to the
execution’s location?”

1. Why and how we punish?

The nature of punishment, the fundament of thegbumént practice has been
an area of concern not only for philosophers, taa &r criminal lawyers and
criminologists. The question has been dealt withnbynerous foreign and
Hungarian social scientists; | shall therefore repon their statements and
scientific data, when examining the historical aj@sin the social function of
punishment in order to highlight and uncover thes mele and function of al-
ternative sanctions.

1 Taylor, D. (1998): Crime, Policing and PunishmemtBngland, 1750-1914. St. Martin’s
Press, New York, p. 131.
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The utilitarian approach to punishment surfacedhhie Enlightenment. ,The
punishment of criminals should be useful. A hangeah is good for nothing —
a man sentenced to public labour provides a befwefliis country on the one
hand, and also serves as a living example” — cldixf@taire? Punishment is a
social necessity — said Durkheim. It serves to ta@inrmoral order, and to de-
fend it, even if it costs more than the harm causethe crime. Furthermore it
establishes the feeling of solidarity and belondimgether in the society. Fou-
cault thought that punishment is a statement diaitative dominance; Elias
placed the enforcement of punishment into the @®oé civilization.

However, the recognition of the social necessitpuafishment does not mean
the agreement of views upon the social functiopwiishment. The justifica-
tion of punishment corresponds strongly to whatthiak about its purpose.
The theories concerning punishment adapt to themiitka of the state on the
justification of the use of punishment, and alsoramithe views of mankind of
a given age.

If we regard the function of punishment as a categiready given in legal
thought, which criminal law borrows from ethicsnigeds no further justifica-
tion® ,Punishment is a sanction that concerns digniyppposed to any other
legal sanction.” — claims Andras Szabglhe function of punishment is not
other than — he says elsewHereto ensure impeccable cohesion through the
preservation of the liveliness and effectivenessmfhmunity awareness, and
the addressee is not primarily the criminal, big tommunity of decent peo-
ple, in whom the lack of punishment would raiséaer doubts concerning the
effectiveness of the norm. In other words, the &amdntal role of criminal
punishment is actually the strengthening of thekénolaw. ... Crime negates
this cohesion and solidarity categorically, andegibn and solidarity would
weaken if there were no community answer, and wawdd equilibrate the
loosening of social solidarity.” Determent can hfferentiated through its
distinct and unmistakable emotional nature fromodtler sanctions applied by
non-criminal areas of law” — states Istvan Bibo.tdbment is therefore ,a
sanction of deep outrage in spite of its ratioraliand institutionalized form of
legal procedure. Consequently, we are unable tepaecsystem of punishment
that simply aims at functional defence: we feeisitindifferent towards the
crime, and it lacks the solidarity towards the ag# of the victim and the vic-

2 Voltaire: Filozéfiai ABC Torvények. Il. Budapest, kagh Kényvkiadd, 1966.

Bibd, I. (1993): Etika és buntgbg. In: Deviancia, emberi jogok, garancidk. (sze@onczdl,
K. — Kerezsi, K.) ELTE Szocialpolitikai Tanszék/Tihs kiadd. Budapest, p. 24.

Szabd, A. (1993): Meg&tés és aranyos blntetés. In: Deviancia, emberikjogaranciak.
(szerk.: Gonczol, K. — Kerezsi, K.) ELTE Szocialpkhi Tanszék/T-Twins kiad6, Budapest,
p. 99.

5 Szab6, A. (1996): Alin és a biintetés erkdlcsi kérdéseéiskolai Figyeb 2. sz, p. 23.
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timized community.® Can the deterring nature of the punishment be de-
creased? We might ask and answer with Istvan Bibis words: ,it can only

be decreased in case and to the extent of theadeci society’s incline to
outrage and determert.”

But did society’s incline to outrage and determeatly decline at the begin-
ning of the 21st century to an extent that soligtanith the victim can be ex-
pressed not only through a deterring sanctiéafd society afford the luxury to
try to provide the equilibrium between the harmidae, and suffering caused
for the victim, and the malum caused by the punésitiio the offender without
the application of a deserved punishmelmidrder to be able to answer these
guestions, we must be familiar with society, itatestof affairs, structure and
nature. We must know what kind of social ordetainsls for, or wants to stand
for, how it regards deviants, and what kind of noees it considers suitable for
deviants — formal and criminal or informal and riminal measures.

The search for the causes of criminal human bebawibanged the theories
about the justification and purpose of punishm&amnis Szabd dividethese
criminological approaches into ,consensual” and ,gflict” models, empha-
sizing that based upon the two paradigms, thesaatteer to be labelled in-
tellectual currents. The ways of the two paradigmtheir views on man, and
the relationship between man and his surroundinifferdfundamentally One
of them claims the great ductility of human naturewhich environmental
factors play a great rofeThe changeability of man as an idea leads toghe r
quirement that the punishment should be effectiverefore the main function
of the punishment becomes prevention. The greatghasis placed on com-
munity interests increases the possibilities of dtage to interfere to a greater
extent in order to achieve the wished goal, andbioenthe punishment system
with welfare elements. We can determine which el@mef the crime are ac-
tually or potentially dangerous: this way we camuse the offender ,harm”
through the punishment, in order to prevent thatgredamage done by the
committing of a further criminal act. Szabé caléstview of man ,homo so-
cials”.

The opposing approach regards man as a ,homo rfovatéch is sceptical
concerning the abilities of man to change andaiine$ that a man’s actions and
behaviour are determined by the biological and ppshgical boundaries of the
human body. It does not take into consideration pgbssible consequences,
when justifying crime and the possible future effeof the punishment. It
evaluates the act done in the past, which in itketérmines the measure of the
necessarily punitive reaction.

® Bibd, I. (1993): Etika... ibid. p. 26.
7 Bibé, I. (1993): Etika... ibid. p. 27.
8 szabé, D. (1981): Kriminolégia és kriminalpolitikdondolat, Budapest, p. 45.
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By Durkheim, punishment is the metaphor of moraihownication, but its
practical language depends fundamentally on ther@lisensitivity of society.
Punishment as moral communication is only effectifvit can be interpreted in
only one way’, and if the one punished truly understands the agessf the
punishment? Post-modern society is characterized by the ptyrahd clash of
values and cultures; therefore punishment as dioeaaf state authority can be
interpreted in multiple ways. According to Sherngastudies for instance,
members of different groups of society interpret ifiterference by the police
in cases of family violence differently. Therefore the sanction, as a definite
and direct reaction to the act can be questionedause the individual is so-
cialized in a special form of social relationshgrsl reactions, which in a given
case may transfer values that are in oppositianamstream culturelhe rea-
sonableness or unreasonableness of a sanctiontiginays determined the
same way byawmakers, law-enforcers and the citizé&easonable sanctions
enforce obedience to the law through underlinirgglégitimacy of the validity
of law. Unreasonable sanctions, however, lessediebee to the law, as they
lessen the legitimacy of the validity of |d&&The fairness of any humiliation
depends upon the offender’s social bounding teettfercer of the sanction and
society itself:® which is emphasized by Sherman from another arithe:
effectiveness of criminal sanctions depends onbidms created by informal
social control. Therefore, the more informal sociahtrol decreases, the more
careful and held-back we have to be in applyingitral sanctions™ How-
everl,scriminal sanctions can be reintegrative, dsb humiliating and exclu-
sive:

Kovér, A. (1996): A biintetés elméletének kritikaggkozelitése 1. In: Kriminologiai és Kri-

minalisztikai Tanulmanyok, OKKrl. Budapest, p. 9R8ufgarian)

10 puff, R.A. (2001): Punishment, Communication and Camity. Oxford University Press.
p.xvii.

1 Sherman, L.W. — Berk, R.A. (1984): The specific detat effects of arrest for domestic
assault. American Sociological Review, 49. 2. p.-282.

12 Tyler, T.R.: Why People Obey the Law. Cited by Sherni..W. (1994): Kriminolégia és kri-
minalizalas: Dac és a biintetd szankcionalas tudgadn: A tarsadalmi-politikai valtozasok
és a Kin6zés — a 21. szdzad kihivasa. Magyar Kriminolégi@isasadg. Budapest, p. 35.
(Hungarian)

13 Scheff, T.J. — Retzinger, S.M.: Emotions and ViokenShame and Rage in Destructive

Conflicts. Quoted by: Sherman, L.W.: Kriminolégia ésiminalizalas... ibid p. 35.

(Hungarian)

Sherman, L.W. (1994): Kriminoldgia és kriminaliadl.. ibid p. 31. (Hungarian)

15 Braithwaite, J. (1996): Crime, Shame and ReintegratiQuoted by: Rob Watts: John

Braithwaite and Crime, Shame and Reintegration: Soniked®@ens on Theory and Crimi-

nology. The Australian and New Zealand Journal dmrology. Volume 29, Number 2.,

August. p. 124.

14
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The sentencing practice therefore not only showsctianges in criminality,
but also indicates the mode of practicing authohigld to be rightful, and fol-
lows the modifications in the feeling of securitycitizens The larger the ten-
sion between society’'s fear of crime and the edficy of justice, the more
possible the want for repressive-authoritative orah policy, and opposing,
the longer a given justice system is able to ful§ilduties with the measures
available, and satisfy society’s need for secutty, wider room it shall have
for a more humane and liberal criminal poltéyhe essence of criminal sanc-
tion is therefore determined by the wider cultueadd social environment,
which is also indicated by the fact that the secitem practiceof different
countriesdoes not necessarily correspond directly to thaléacies of crimi-
nality. Aebi and Kuhn justified with European data that frequency of im-
posing imprisonment is in no relation with the tendes of criminal behav-
iour!” In 1979 in Sweden, the prison population decreasexpite of the in-
crease of crime rate. Svensson claims that an i is provided by the
attitude of Swedes, who — especially in case ohesi against property — find
restoration more important than imprisonm&r@hristie found a similar differ-
ence between crime rate and prison populdfiétatek, based on Polish data,
draws attention to the following: the increase lné male prison population
resulted in an overcrowdedness of prison, the Pgi®/ernment therefore tar-
geted the decreasing of prison sentences for feaffdaders. The number of
female offenders imprisoned declined in spite & trime rate being con-
stant?® Savelsberg compared the criminal and sentencitgyafaGermany and
the United States for a longer period of time. blenid that in Germany prison
population declined, although the crime rate wasoy®5%. Between 1970
and 1984, the 75% growth of the crime rate was aslyompanied by a 50%
growth in prison population. In the United Statiesspite of the dramatic in-
crease of crime in the 60s and 70s, the frequehttyedmprisonment sentence
did not change. On the other hand, along with tightsincrease of the crime
rate in the 1980s, imprisonment sentences douldadelsberg explains the
phenomenon with the treatment and labelling thebsedden popularity in the

18 Farkas, A.(1998): A kriminalpolitika és a biitégazsagszolgaltatas hatékonyséaga. In: Ta-

nulmanyok Szabé Andras 70. szuletésnapjara. (s@kczol, K. — Kerezsi, K.) Magyar Kri-

minolégiai Tarsasag, Budapest, p.81. (Hungarian)

Aebi, M.F. — Kuhn, A. (2000): Number of entriegdrprison, length of sentences and crime

rate. European Journal on Criminal Policy and Rekeandt. 8, no. 1.

Svensson, B. (1979): We can get by 3000 prisorgvsriges Exportrad Spaktjanst. p. 1-5.

Quoted by: Platek, M.(2001): International and Pp&an Standards Regarding Alternatives to

Imprisonment. In: Alternatives to Imprisonment inn@al and Eastern Europe. Penal Reform

International — Open Society Foundation, Romani21p.

19 Christie, N. (1998): Bnodzéskontroll Eurépaban és Eszak-Eurépaban. Kridiiai Kozle-
mények 55.k. Magyar Kriminoldgiai Tarsasag, Budapges®8. (Hungarian)

20 platek, M. (2001): International and European Gags... ibid. p. 21.
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60s and 70s that hindered the dramatic growth isbprsentences. The puni-
tive attitude of Americans developed only a litdée, after the end of the great
increase in crime rates. The attitude of the putadicrime did not develop in
itself; it was rather parallel to the strengtheninfgthe neoconservative ap-
proach, as a result of which the responsibilitydoccess and unsuccessfulness
both economically and socially transferred from skete to the individugk A
large number of research experiences have beenileonp show that pun-
ishment, as a social institution does not conr@ctiminality only, but also to
economical and social status, especially in wadhtifiable groups of society.
John Irwin, when examining American prisons, camehe conclusion that,
irrespective of sanctioning principles, the Amenigaison serves as a means of
contzré)lling the potentially dangerous group of paod unemployed popula-
tion.

2. The metamorphosis of punishment

The dilemma of ,Why we punish?” is closely connédcte the question of
~.How we punish?” In course of the arguments on sanctions, one #gems to
be agreed uporin the process of the metamorphosis of punishrtiemtgreat-

est change occurred at the turn of thé"lghd 19" century, when physical
punishment was replaced by institutionalized pumisihit what was so logi-
cally deduced by Foucadft.

Concerning the changes on the essence of punishthenhext big step had
come in the 1960s, which evaluation is ambiguousmFamong the new phe-
nomena of the mid-20century, Andrew Scull assigns great significarceo
parallel tendencies:

1. community corrections movemeint which the offenders are dealt with
in the community, instead of locking them up intodsal institutions,

2. community care movememthich treats mental patients under commu-
nity circumstances along similar guidelines, andcwhresults in the
systematic closure of large-scale psychiatric tatins?* (Although in
my opinion this does not clarify, whether the ahgsbf large psychiat-
ric institutions is an effect or a cause of thimgiple.)

21 savelsberg, J.J. (1994): Knowledge, Domination @rithinal Punishment. AJS Volume 99.

Number 4 (January): p. 919.

Irwin, J. (1990): The Jail: Managing the Undersla®m American Society. Berkeley,

California. Quoted by: Duff, A. — Garland, D. (ed$994): A Reader on Punishment. Oxford
University Press. Oxford, p. 32.

2 Foucault, M. (1979): Discipline and Punish: ThetiBiof the Prison. New York: Random

House

Scull, A. (1977): Decarceration: Community Treatinand the Deviant — A Radical View

Englewood Cliffs, NJ: Prentice Hall. Quoted by: Camnad M. — Dignan, J.(1992): The Penal
System: Introduction. Sage Publications, Londori§7..

22
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Scull claims that the similar treatment policy dfagl ones” and ,mad ones”
was made possible by the policy of decarcerationidating both domains. He
originates the intention of decarceration from eassity of cost-cutting, and he
does not regard it as intent to create more effedbrms of treatment. In his
opinion, the abolishing of institutions served heit the interest of deviants,
nor that of the public. The process was not a mdrone, but a quick step from
treatment to non-treatment, which resulted amongerotconsequences in
homelessness and big city ghettos.

Reducing the problem to solely financial elemeimgpéfies it to quite an ex-
tent. It implies that the state was forced to altolnstitutions, because the tra-
ditional methods of treating and controlling thegjplematic population” had
become relatively expensive, even though the amdtichave been cut in other
ways as well, such as through cutting welfare cdstsording to Cavadino and
Dignan, this was exactly what the state did: siemdbusly with decarceration,
the state diminished the expenditures on publicisef® However, why public
service expenses had been cut only in the welfandces, whereas criminal
justice was provided increasing financial suppdgmands an explanation.
Stanley Cohen evaluates the above phenomena natcasnging, but as a
strengthening of the essence of punishment. Thagesaof criminal policy
connected to the appearance of sanctions enfonctat ipublic provide strong
evidence forthe control mechanisms of the state being deeply irarated
into society”® He identifies a number of forms of this kind ofepding of con-
trol. Cohen regards the formation of public justa® a form of disciplinary
measure, which penetrates into society througHhatye institutions. Mathien-
sen, who emphasizes the possibility of controleliation to not only individu-
als, but also to whole groups and categories afquey;, carries on the thought.
According to his example, the forms of control itvinag developed technical
devices are furthermore dangerous, because thardeanf disciplinary meas-
ures change, and the application of open measwesntes more and more
hidden?” Bottoms, however, contradicts this vi&wIn his analysis, the
disciplinary measure in the Foucaultean sense itentavo key elements:

% cavadino, M. — Dignan, J.(1992): The Penal Systeitrid. p. 189.
% Cohen, S. (1979): The Punitive City: Notes on thpBisal of Social Control. Contemporary
Crisis. Vol. 3., p. 339-363.

27 Mathiensen, T. (1983): The Future of Control Systenthe Case of Norway. In: Garland, D.-
Young, P. (Eds) (1983): The Power to Punish: Copteary Penality and Social Analysis.
London: Heinemann. Quoted by: Cavadino, M. — Digrdafi,992): The Penal System... ibid.
p. 193.

Bottoms, A. (1983): Neglected Features of ContemyoPenal Systems. In: Garland, D.-
Young, P. (Eds) (1983): The Power to Punish: Coptaary Penality and Social Analysis.
London: Heinemann. Quoted by: Cavadino, M. — Digriaf1,992): The Penal System... ibid.
p. 193.

28
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authority, and the practical technique of tampegdngerson’s soul in order to
compel an obedient, law-abiding behaviour. This weyform of control men-
tioned by Mathiensen is a more developed one, hiyt a technical part of
police work, and not the practical technique Foltdalks about. Furthermore,
Bottoms points out an interesting fact in the peat-sentencing practicéhe
significant growth in the frequency of financiahtences Notwithstanding it
could serve as a substitute for imprisonméntannot be interpreted as a dis-
ciplinary punishment in the Foucaltean sen$his is because neither the fi-
nancial sentence, nor the suspended sentencea@d@ constant surveillance
of an institution of the criminal justice systerhetefore it had the role to pro-
vide equilibrium opposing to disciplinary sentendée conclusion is thus
drawn, not the disciplinary forms spread in the 426! century, but the so-
called judicial-jurisdiction model is renewed, whjcoeside physical punish-
ment, and the replacing institutional punishmeptsyides a third alternative.
Bottoms explains the repellence of their modelha tourse of development
with the techniques of social control, which wetd#tbupon this model and had
proven ineffective at the time to maintain socialey. There is indeed a second
big transformation in the mid-30century, this, however, should not be inter-
preted in the way that the control concentratetha prison proliferates into
society, but that institutional punishment startsving towards judicial pun-
ishment systems. In the course of this processrdieeof punishment among
the instruments of social control rather decredisas grows. Contrary to in-
stitutional punishments, the offender was meartetgeformed through disci-
plinary measures, the aim of judicial punishmenbigdowngrade individuals
to objects”, which is served mainly by the formatiof uniform sentencing
conditions. Bottoms says that the dominance ofutiial system is indicated
by the fact that the enforcement of a number oftsams is not controlled for-
mally by an organization of criminal justice, suahthe financial sanctions and
lately compensatioff.

Needless to sayyoth directions mentioned are present in the crahjastice
practice of todayln spite of being able to argue — especially reigardhe
European development — either for the proliferatidrthe control of criminal
justice, or for that of judicial punishment and sifengthening the symbolic
function of punishmentthe first model regarding communipunishments is
more significant.Bottoms, as well as Cavadino and Dighan also atbae
there is no such agent of criminal justice on stéuggt would help in expanding
the control.

2 Bottoms, A. (1983): Neglected Features... ibid p..196
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In my opinion,today’s changes in community sanctions (and propalso the
changes irdirection) can be interpreted as a social extensibrontrol This

is perhaps becausigereis anagent already present in the community, which is
able to expand the disciplinary control afiminal justice: it is the probation
service.This role is made fulfilled bywo new features of the institution en-
forcing community sanctions: (1) the new approachciiminal policy that
pushed these organizations into the community arand defines the victim
and thecommunitymore and more as a client instead of the offendd¢ow-
ever, this change would not be in itself sufficiémt the proliferation of con-
trol. There isanother identifiable element, which, connectechesformer one,
solves the problem: (2) the principle of zero talee concerning antisocial
behaviour that disturbs the quality of life. Prolost services, being ,trapped”
between the two areas, cannot do anything elsérbnsform the expectations
back and forth Besides, there are two further characteristicbeadentified,
which underline the statement: (a) the change @fpitinciple and philosophy
of crime control, which is necessarily presenthia iims to be accomplished
with the punishment, and (b) the defining of thgseernmental goals, which
connect the probation services closer and closéngasphere of criminal jus-
tice. The mechanism can be illustrated with a nediit simple diagram.

Criminal Justice
System 1 step Community

| Probation Service ||

The aforementioned process can be most plastitralted in a governmental
intent conceived in the United Kingdom, which birtle probation service to
criminal justice. This convergence can be expeddnin other countries as
well. The paper entitled , The new foundations @& garole service” published
in Norway in 1993 had as one of its fundamentalgsstjons for change ,the
need to establish a closer organizational link wifte criminal justice sys-
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tem” The new Dutch projective ,Sanctions in perspeétivansformed the
old ,task-based” legal consequences into crimiradctions, which ,are en-
forced under the probation service'’s strict sumtovi, from the sentencing to
the withdrawing of freedom and through the phage®nstraint of freedom to
social reintegration* The same tendency is to be observed in Eastemm-Eur
pean countries, where the newly formed or transéoriprobation services are
originally in close connection with the criminakjice branch.

The degree of punishment depends upon the degmeeraf outrage — claimed
Denis Szabd. The degree of moral outrage, howelsgrends rather on how
much the public trusts the effectiveness of theanizations of public safety —
he adds most practicalf§.This trust can naturally be defined in a positve

a negative manner as well, and can have heightsigzificance in cases,
which are not carried out under closed institutioriecumstancesThe non-
custodial penalties do not only raise the questidrere their place is among
the arsenal of criminal sanctions, but also the djiom of along which guide-
lines and principles should they lagplied Do they have to be imposed in
accordance with the requirement of proportionabayd if yes, how can this be
achieved? Does it have any significance that tlsasetions place a smaller
financial burden on the criminal justice systemntli@prisonment? Have the
special features of the ,environment”, in whichdbesanctions are carried out,
to be taken into consideration? Is it important heuvninal justice regards
community?

The relationship between state, market participaatsd citizens changes
doubtlessly and is constantly transforming in lai@dern societies, as did the
explanation of the need for this relationship. e past decades, the gradual
dominance of the idea of community in criminal jostand in neighbouring
areas was detectable. New categories such as cdtgrpalicing, community
prosecution and community justice or community ection all indicate that
the notion of community has indeed come into cpys&imity with criminal
justice. These phrases nonetheless also indicatdhts relationship is created
between participant@among whickconnection would have been unimaginable
a few decades ag@mong the sanctions the formation of the ideaahmu-
nity penalties, or the means of restorative justgteeh as mediation, compen-
sation, or family group conferences), which introgelinew characters into the

%0 Larsson, P. (2002): Punishment in the Communitynégian Experiences with Community
Sanctions and Measures. In: Albrecht, H-J. — vaimiweout, A (eds): Community Sanctions
and Measures in Europe and North America. ED. imscMax-Planck Institute, Freiburg/
Breisgau, p. 407.

31 sanction policy, Yearbook 2000.
http://www.minjust.nl/b_organ/dpjs/engels/yb200aan_policy.htm

32 szabé, D. (1981): Kriminolégia... ibid p. 26. (Humiga)
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system of accountability, and apply formerly unkmoways of problem solv-

ing, all indicate that community has become a @tmiotion in criminal justice.

Thus, there seems to be a need to examine, wreaheaks justify the riveting
of this notion in criminal justice. Does the essnf this concept differ from
that in other disciplines, does it rearrange theetation between the tradi-
tional and new participants of criminal justice dagloes it change the func-
tioning of criminal justice? The concept of comniyrin the aforementioned
context deserves further examination from at leastaspects: from the rela-
tion between (1) crime and community, and (2) comityuand the criminal

justice system.

3. The concept of community

Let us start by clarifying what we mean by the @gicof community. Ac-
cording to Vilmos Csanyi ,the biological optimum sdcial aptitude is at small
groups of 50-100, perhaps at tribal and clan foienatof a couple of hundred
members. In modern societies, people belong to muwsegroups and organi-
zations at the same time, nonetheless quite looselyhe groups based upon
relationships involving feelings and faithfulnese &ess significant ... Modern
people behave as though they themselves were @.gtbGommunity can be
defined as a neighbourhood, school team, traderyrgwvil circles, or circles
based on friendship, large family, native tribe, ammy other actual group-
claim Bazemore and Griffithi8.Howard Zehr uses the word ,shalom” to de-
scribe a group, which ipeaceful, obedient, and fre€his does not mean no
conflicts, but oppositions and crimes are secured process that respects all
rights — especially those of childréh.

Most sources build theoncept of community upon one or more aspects-of so
cial complexity, which can be a geographical temjt, consensus, division of
labour, etc.Tonnies’ description relies on the distinctionth& concepts of
community and society, according to which all tinggt homely and exclusive
coexistence should be regarded as a community (Bsamaft). Community is

a living organism whilst society is a mechanical compound, anieidif crea-

33 Csanyi, V.: A politikanak szint kell vallania. Néabadsag, September 8, 2001. p. 21.
(Hungarian)

34 Bazemore, G. — Griffiths, T. C. (1997): Conferenc€iicles, Boards and Mediations:
Scouting the ,New Wave” of Community Justice Deaisiaking Approaches. Federal
Probation, 61 (2), pp. 25-37.

35 Zehr, H. (1995): Changing lenses: a new focus fione and justice. ® ed. Scottdale, PA:
Herald Press. Quoted by: Wright, M. (2000): Resteeajustice for juveniles and adults.
Paper for Conference on ‘Human rights and educatitwbal and regional problems and
perspectives’, Khanti-Mansiysk, 21-24 August. Mamip
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tion (Gesellschaft}® Maclver and Page emphasittee social relations of the
individual andcommunity cohesion in the definition of communjtpmmu-
nity is an area of social life, which is characted by a certain degree of social
cohesion. The fundament of community is localityl anfeeling of commu-
nity.” The development of communication weakenshaiit doubt the criterion
of being bound locally, but this change in the agindoes not diminish the
relation between social cohesion and geographigaltion in the concept of
community®” It is an accepted statement in the social studfesday that
»high modernity” is formed by the twin processesgbdbalization and local-
ization® It is thus an important aspect, stressed by Maclud Page thatom-
munities exist within larger communities, and tha basis of communiig
locality. Talcott Parsons takes on a systematic approagéfining community
as a special phenomenon of the structure of thelssgstem, which can be
regarded as the local arrangement of persons, laaswméeir actions?

The feeling of belonging together, of belonging somewihas a central place
in many approaches of the concept of community. dibge relationship, how-
ever, exactly because of the aforementioned teahdievelopment, does not
necessarily mean territorial identicalness. MelVifebber mentions profes-
sional communities as an example, members of wimaimtain close relation-

ships with a wide network of fellow professionalo may live all over the

world. Webber concludes that the fundamental eléEoommunity is there-

fore communication. Thus, he names two definingnelets of community:

mutual interest and communicatith

The concept of community does not only occur imatieh to the need of clari-
fying conceptual terms, but many times outeofiotionalreasons The main

question of this approach is: how can somethingchvis lost, be restored?
The conclusion is — interestingly — mostly that tteible is not with the com-
munity, but much more with the people the commuisitgr should be consti-
tuted of!* Putnam’s description in 1995 was that Americacisamger a nation

% Tonnies, F. (1994): Kozosség és tarsadalom. IrsztBayi, G. (ed.): K6zdsségi szocidlis
munka. A szocidlis munka elmélete és gyakorlat&dfet. Semmelweis Kiadd, Budapest, p.
197. (Hungarian)

Maclver, R.M. — Page, C.H. (1994): A k6z0sség azlgben az egyén teljes életet élhet. In:

K6z0sségi szocidlis munka... ibid p. 199. (Hungarian)

% Giddens, A. (1990): The Concequences of Moder@gmbridge: Polity Press. Quoted by:
Crawford, A. (1997): The Local Governance of Crimepp&als to Community and
Partnerships. Clarendon Press, Oxford p. 5.

3% Parsons, T. (1970) On Building Social System Thearpersonal History. Daedalus, 99:826-

881

Webber, M.M. (1994): Az érdekkdzdsség definicio@hin: Kdzodsségi szocialis munka....

ibid.p. 205. (Hungarian)

41 Wolfson, A. (1997): Individualism: New and old. g Interest. Winter. (126): pp. 75-88.
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of joiners; Americans are ,bowling alone”, not iovlding leagues. Some might
respond so what or good riddarfé@he socio-psychological approach cannot
be forgotten when dealing with the concept of conitpuwhich defines it as a
compound of personality types, as ,evepmmunity can sdtoundaries to the
possibilities of the development of personaffiylt is hardly a coincidence,
that the hero type of American films is the lonagear, the ‘one against all’-
type, whereas in Europe the hero is more wavefilgof doubts. Community
gets great emphasis in the system of argumentsnsecvatives, especially in
regarding the possible emotional aspect, the lastneunity, which is not only
a preserving, but also an environment full of regmients. Amitai Etzioni cre-
ated the communitarian manifesto in 1991, in wigodat emphasis was placed
on the need to establish balance between rightsohligations:* In defining
the concept of community Etzioni mentions as imgiorthecloseness of rela-
tionships and the community of cultu@ommunity can be mostly character-
ized by two features — he says — the creation fete¥e networks of relation
within groups of members (opposed to simple pdachiments, or a chain of
individual relationships), such, which thoroughtyartwine the group, and one
strengthens the other. At the same time the corafegtmmunity also contains
commitment, which means accepting the values, noamd approaches
adapted by the community.This approach claims that there are two simul-
taneous powers predominantly present: the ceratiggiwer of community
and the centrifugal power of individual autonomye§e two powers, obeying
rules and autonomy are present in the tension leetwights and obligations.

It is hardly a coincidence, that connection with ttoncept of community, the
question of the relationship of different commuasitis raised, just as the
problem of majority/minoritywhich puts the problem in a special light con-
cerning the relation between community and crimecokding to Hobsbawm,
»the word community had never before been usedawitlany consideration or
content, than in the decade in which communitiesthe sociological sense,
were most difficult to find in real life*® During the past decades, the relation-
ship to crime, as a community problem changedettame general in public

42 putnam, R.: ,Bowling Alone: America's Declining SaicCapital”. Journal of Democracy.

Quoted by: Galston, William, A. (1997): Crime figtge Public Interest. (126): Winter pp.

102-107

Wirth, L. (1994): Adalékok a helyi koz0sség defidjdhoz. In: K6zdsségi szocidlis munka...

ibid p. 203. (Hungarian)

Etzioni, A.(1991): The Spirit of Community: RighResponsibilities, and the Communitarian

Agenda. Crown. 323 pp.

4 Etzioni, A. (1995): The Attack on Community: ThedBved Debate. Society, Volume 32,
No. 5, (July/August), pp. 12-17.

% Hobsbawm, E. (1995): Age of Extremes: The Shorefireth Century, 1914-1991, London:
Abacus. Quoted by: Crawford, A. (1997): The Locav&mance... ibid. p.148.

43

a4



ALTERNATIVE SANCTIONS: REHABILITATION, ... 243

opinion and politics that crime is a result of thexline and malfunctioning of
the community, which can be traced back to the eeig of community rela-
tions, to the moral decline of the community, andtee whole to the malfunc-
tion of the informal control mechanisms of the commity. This approach leads
directly to the idea that crime can be decreassaugih the strengthening of
communities. The key element of the approadinis to define the community
— along what guidelines and principles —, the comityuthat needs to be
strengthenedA further problem is that in some cases commumityms them-
selves lead to breaking the law — as already prawyeresearch on sub-culture
and the football-hooliganism of nowadays. Regardinme prevention Currie
points out convincingly that community can be defirout of two premises,
which evaluate the possible problem-solving capeivf a community differ-
ently. The first hypothesis, characteristic esgbciaf political discourse, as-
signs asymbolic meaning to communignd explains it as a given allocation of
common approaches, actually from a socio-psychobgioint of view. It re-
lies upon the symbolic notion of community in pedglminds, and if attitudes
and symbols can be changed, that does not onlytdetia right behaviour, but
also strengthens the people’s sense of communityige versa. In the field of
crime control, the principle of ,broken windows” @shs that the concept is
easily definable on the level of symbols and adtiibeing significant. Wilson
and Kelling say that the ,policy of broken windowig”the field of crime con-
trol means that it cannot be detached from commu@in the contrary, it de-
pends upon the success in restoring and strengthemmmunity: ,the new
focus in maintaining public order is not the vigida liberals’ fear, but the new
sense of optimism, in which civilization and comrityrcan be restorel.Ac-
cording to Currie, the symbolic approach of thstfgremise lacks the ,struc-
tural awareness” of the second one. From this pdintew, the community is
not merely an allocation of approaches, which need® ,implanted” or ,mo-
bilized”, but anactive creation oinstitutions of long-term effe¢e.g. work,
family connections, religious and community orgatians) that are able to
affect integrity of economic and social forés.

The elements of the concept of local communityeoisify locality — ‘belong-
ing somewhere’ — and the system of relations reggrd given community are
extremely significant in thevaluation of the new developments of crime con-
trol. This feature is not to be neglected when examingmmunity sanctions,
becausehis is the environment, the locality, in whiglternative sanctions are

47 Wwilson, J.Q. — Kelling, G.L.(1989): Making Neighlmioods Safe. The Atlantic Monthly;
February Volume 263, Number 2; pp. 46-52.

48 Currie, E. (1988): ‘Two Visions of Community CrimeeRention’. In: T. Hope — M. Shaw
(eds): Communities and Crime Reduction, London:HMQOoted by: Crawford, A. (1997):
The Local Governance... ibid. p.155.
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realized Interestingly, a small number of sources are dttertb the question
of community, they rather focus on the effectivenasd the enforcing ‘tech-
nique’ of sanctions. The literature concerning eriprevention deals with the
question in ample detail; therefore | shall uses¢hsources to analyze the ‘en-
forcing environment’ of community sanctions. | wilbt deal with the quite
rich literature of crime prevention; | will ratheoncentrate on the problems
that can influence the enforcement of communityc8ans.

4. New notion in the system: the ‘community safety’

The studies of latency indicate theitizens assign greatest significance to
those crimes, whictvere committed in their residential areBhere are differ-
ences in the security of the residential areaseiydreing a member of a mi-
nority can be a determining factor in victimizatidsiack Americans have a
31% greater chance of becoming a victim than wHite3rime prevention
therefore aims at influencing the individual andaiabcauses of criminality,
decreasing the danger of committing a crime, reduthe harmful effects of
criminality on individuals and society, as wellthg fear of crime of citizens.
The importance of crime prevention and the imposihgreventive factors are
not questioned, and have extreme significance alirdg with petty offences
and unlawful behaviour endangering the life of @alocommunity. It is more
and more accepted that this is associated witla¢tieity of local self-govern-
ments.

Naturally, thequestion arises: why did the approach emphasizilegsecurity
of thecommunityprevail just in the 80s and 904t?is clear that by this time it
became apparent that the system of crime contra Isnger able to follow the
growth of crime, and to bring to a halt the unfanadale changes, so new solu-
tions were indispensabl&he loss of trust in the state had a central rol¢he
process. Especially the faith in the state’'s apitiv guarantee safety, and be-
cause of the escalation of social fear, people Heagun to ‘take back’ the care
for their own security from the staté@.he loss of trust is characteristic not only
in connection with the institutions of criminal fice, but also with govern-
mental establishment in general. Although in théQkdthe distrust in authori-
ties was regarded as a democratic crisis, todeyréther regarded as a requi-
site of the modernization procedg his is illustrated by the fact that in the new

4 Sherman, L.W. (2002): Trust and Confidence in Crahilustice. National Institute of Justice
Journal, Issue No. 248., p. 23.

%0 Norris, N. — Pipa, M (eds)(1998): Critical Citizen&lobal Support for Democtaric
Governance. Oxford: Oxford University Press. Qudgd Bondeson, U.V. (2003): Nordic
Moral Climates. Value Continuities and Discontinwgtiea Denmark, Finland, Norway, and
Sweden. Transaction Publishers, p. 58.
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member states of the EU, 27% of those questionsd their countries’ legal
system, whilst the rate was 48% in the old memtages. There is a significant
difference regarding the trust in the police: 45%the citizens of the new
member states as opposed to the former positiveesinsf 65% given by old
member state¥. Americans employ 1.5 million private police offisefor du-
ties the professional police force is unable todterf Accordingly, it is in-
teresting to note the study, which shows that Acaa$ trust neither their
banking system, nor the education system, nor yetem of state justice. In
spite of this, their trust in the police is quitgh In Sherman’s opinionthe
loss of trust is to be traced back to the geneslide in trusting hierarchical
relations® His example illustrates the symbols of inequalitpnifested in
criminal justice by the procedures that requirespes to stand up as the judge
enters the room, or citizens who are required ®yadbstructions of the police,
even though the police officer in charge is diseetfol. These rules suggest
that the official is more important than the citizand this intensifies the dis-
trust in law. He defines the theory of procedur@ladity, according to which
the equal treatment of citizens encourages trusuithorities. Thus, people
demand relationships based upon equality in akhsadd life. Let usexamine
Sherman’s statements and align his claims and #peets he does nédke
into consideration According to him, citizens do not accept hiergrah the
public sphere, as the authenticity of state estivlent’s declines. However,
American citizens believe in the police, even thoitgs also an institution of
state authority. Sherman explains this with egaditaculture and the prevail-
ing of consensual procedural equality, which hedsaback to the changed
relationship of police and public. The police pdteation to local problems,
play a role of service, and interpret its actiat@ccording to the consensual
model. All of this sounds very convincing. It fails recognize, however, that
the relation of state power and citizens cannoinberpreted simply from the
point of view of equality. Especially, because geapo not at all esteem each
other equal in interpersonal relationships, as teynot question financial
inequality. Most people accept other types of diffees beside financial ine-
quality, such as differences in sexuality or forafscoexistence in families.
(This is what Moynihan refers to, when speakinguatibe ,devaluation” of
deviance.) Financial inequality is what producesiacdifferences, not only
regarding income circumstances, but also opportisnénd possibilities for the
promotion of interests. In other words, the acaegaof financial inequalities
cannot be fit into Sherman’s consensual model oflity. The symbols pre-

51 Eurobarometer Spring 2004. Public Opinion in thkedBean Union. Standard Eurobarometer,
European Commission.

52 Walinsky, A.(1995): The Crisis of Public Order. TA#antic Monthly; July, Vol. 276, No.1;
pp. 39-54.

%3 Sherman, L.W. (2002): Trust and Confidence... ibi®2%
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vailing in criminal justice do not really represetiite person wearing the
judge’s robe or the police officer's uniform, bathier the connotations of the
role. Just like a medicine man is not respecteddnple as a person, but as an
entity, whose function is to establish a link wighds and supernatural powers.
The special treatment is for the role, and thegermnbodying the role. Con-
sequently, if people do not want to stand up upgenjtudge’s entering, or do
not follow the instructions of the police officetthat is not because they feel
themselves equal, but because they do not redpenble the person embodies,
and do not obey the rule it represents. The thebyrocedural equality does
not take into consideration an important initiadmst namely that the require-
ment of equality only arises in those cases alreddgen. The theory of pro-
cedural equality therefore returns to the concémqoiality before law, which
it replenishes with a few new elements, but leakiesvery important question
open, whether it is in connection with the equatifyopportunities. The con-
sensual procedural model could indeed be significarcriminal justice, and
can have an important effect in treatment of oféanaespecially in the assis-
tance to proliferate measures of restorative jastiks if, beside the ,consen-
sual equality model” existed a ,consensual inedquatiodel”, for the analysis
of which one needs to step out of the justice sygtethe examination of sys-
tems of social inequality. A detailed analysis wbldad far from our studied
topic, however, it needs to be noted that it caretsgnificance, when dealing
with community sanctions that most people now actiep ,splitting apart” of
society, that is to say normalizes the phenomeand,assigns a role to crimi-
nal justice in dealing with the consequences. Tieatgr trust in the police is
most probably due to the fact that this organizatiothought to guarantee se-
curity.

Giddens claims that the main reason for the changirthe community is due
to the alteration in the source of trust. The intgce of local trust has been
replaced by relationships, which correspond torabstsystems that are not
fully embedded? The research of Lawrence Friedman shows thatahee of
authority has changed in modern cultures built ufzone: the former vertical
point of view (in which people looked up to thesatlers) has been replaced by
the horizontal approach (in which people chooseaaldr from the centre of
society, whom they know by name and fatdj).is unquestionable, says Bot-
toms, that trust used to be locally based, andriwst important relationships
were those of family and relatives. The local comityumeant a geographi-

% Giddens, A. (1990): The Consequences of Moderfigmbridge: Polity Press. Quoted by:
Bottoms, A. (2001): Compliance and community pensiltie: Bottoms, A. — Gelsthorpe, L. —
Rex, S. (eds.): Community Penalties: Change andertgibk. Willan Publishing. p. 108.

%5 Friedman, L. (1999): The Horizontal Society. Newavidn, CT:Yale University Press, p.14-
15. Quoted by: Sherman, L.W. (2002): Trust and Glanfce... ibid. p. 29.
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cally well-definable territory, where members ot tbommunity knew each
other. Religion was practiced in local churchesy &maditions served as a
guideline for actions. The local binding of trugd thdeed weaken, but has not
fully disappeared. Instead of local trust, finaheiad political guidelines have
become important, and the ability to adjust to sr&irroundings constantly.
Personal relationships have also altered, ,peopbeeasingly define them-
selves as individuals rather than in the contexgrofip affiliations. In the field
of personal relationships, trust is increasinggcpld on personally chosen one-
to-one relationships™

Liddle feels the relationship of globalization acaimmunity has to be exam-
ined, when dealing with the question of crime preév@ becoming a commu-
nity issue>’ The change in this relation — in close connectidth the welfare
state becoming a residual welfare state — resiitéte state withdrawing him-
self from direct service provision to co-ordinagevice delivery. The changing
of this role is well illustrated by the boat examof Osborn and Gaebler: the
advancing of the boat depends on the strength efodrsman, whereas the
heading depends on the skill of the boat-settersthte therefore has become a
boat-setter instead of its former position of oasffi Not only did state func-
tions transform, but also the relationship betweentral and local govern-
ments, as did the structures through which cemakrnments made an im-
pact.

It is hardly a coincidence, that there is alwaysoatradiction between the use
and recognition of the necessity of short ternuétional) and long-term (so-
cial developmental) aims of crime prevention. Thacfice of crime prevention
shows that situational and social developmentatemrevention fuse easily in
the idea of community security: it endeavours taitithe opportunity of crime
in every possible and actual way, and takes int@lecpnsideration all possible
and actual motivations for committing crimes. Th@nbination has been re-
alized in practice with the primacy of situatiomakasuresNew technique
(such as CCTV, electronic monitoring) is appliedeirsively in situational
crime prevention, and influences to a great exthatacceptance of measures
of community sanctions, which operate along theesgminciples (such as
electronic surveillance or house arrestihe question of community security
was supplemented with the purpose of influencirgdiizens’ fear of crime.
The gravity of the problem is represented by thationally great fear of crime

%6 Bottoms, A. (2001): Compliance and community peasltin: Bottoms, A. — Gelsthorpe, L. —
Rex, S. (eds.): Community Penalties... ibid p. 110.

5 Liddle, M. (2001): Community Penalties in the comtef contemporary social change. In:
Bottoms, A. — Gelsthorpe, L. — Rex, S. (eds.): ComityuPenalties... ibid p. 53.

8 Osborne, D. — Gaebler, D. (1992): Reinventing Genmmt: How the Entrepreneurial Spirit
is Transforming the Public Sector. Reading, MA: Astdti-Wesley.
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compared to the general situation shown in theidBriCrime Survey® Re-
search data show that the lack of feeling of safehot connected to traditional
categories of crime, but rather to the disordethef environment, which con-
tributes to the discomfort of citizens: graffitieglected residential areas, park-
ing difficulties and the growing number of begg&rt.is of great significance
that the lack of feeling secure is not characterist those in actual danger of
becoming a victim, but of those, who are only inffigantly endangered, and
it has the consequence that they regard their @mvient as a hostile one,
which they cannot contrét. The reference to community does not only mean
the place in which they apply measures of crimegmgon, but also the com-
munity, which invites to participate in problemagob — it is naturally doubtful
what kind of co-operatioman beachieved in the general lack of feeling of
safety. The approach towards crime and other breaatf law, as well as the
changing of the self-image of the community caeéddhave a significant im-
pact on the enforcement of community sanctions.

As | have already mentioned, the determining factrbelonging to a com-
munity are territory and the ‘feeling of belongisgmewhere’. Both raise the
guestionwhere the boundaries abmmunity lie, or more precisely, what are
the boundaries of acceptance and exclusiime question is in close connec-
tion with the other important element of belongtoga community, which re-
quiresthe acceptance of community values and rules. Tieepaance, how-
ever, presupposes the community to be homogenaatdishis homogeneity is
exactly what simplifies the decision for crime cohbased on community: it
can rely on social groups, ihich thepresupposition proves to be ttu@rime
prevention provides the example, which illustrates paradox nature of the
hypothesis: the movement of neighbours for eackrathn best be organized
in middle-class areas, where the problem of crismmsignificant (unlike the
fear of crime)? It is also a fact that this approach does nottfunat the most
endangered groups: it is impossible to form grafime prevention in areas
of disadvantageous situation with a high crime.¥ate

%9 Gilling, D. (1997): Community Safety: A Critiquen:I The British Criminology Conferences:
Selected Proceedings. Volume 2. Papers from thésBr@riminology Conference, Queens
University, Belfast, 15-19 July 1997.

%0 See in detail: Kerezsi, K. — Finszter, G. — Kos Sosztonyi, G.(2001): A terlletiibmeged-
zés lehdiségei Budapest V., IX. és XXII. kertletében Krimidgiai Tanulmanyok XXXVIII.
k. Orszagos Kriminolégiai Intézet. Budapest, pp.-182. (Hungarian)

1 Liddle, A.M. — Feloy, M. (1997): Nuisance Problerits Brixton — Describing Local

Experience, Designing Effective Solutions. Londd®CRO. Quoted by: Liddle, M. (2001):

Community Penalties... ibid. p. 57.

Kerezsi, K. (1999): Onkormanyzat és kdzosséginbegebzés. In: ,Hindzés és immeged-

zés a valsagrégiokban” Kriminolégiai Kézleményekldgikiadas. (A Ill. Orszagos Krimino-

I6giai Vandorgyilés anyaga) Magyar Kriminologiai Tarsasag, Budapskolc, pp. 84-110.

(Hungarian)

% Gilling, D. (1997): Community Safety... ibid.

62



ALTERNATIVE SANCTIONS: REHABILITATION, ... 249

Undoubtedly, the community measures of problemisglapplied in the field
of crime prevention are innovative, meet the exgtémts of the community,
and refer to a systematic-theoretical approach.question remains, however,
how local community is defined by the forming coai®mn between the local
residential groups, the local business sphere @ridarganizations.In the
crime prevention strategy of community safety,differentiation between so-
cial and situational may lead to the differentiatiof ,us” (those who obey the
law) and ,them” (those to be controlled, deterrehd punishel® The policy
and practice of crime prevention building upon camity ideas may not only
change the relationship of certain groups of sgclait has also begun to reor-
der the relationship between citizen and state, tandraw new boundaries
between public and private domains and betweenitifiegfe citizens” and
suspects or outside¥sThe community in this respect also demonstrates th
existence of an ‘in-between’ area, which is sitdatemewhere between the
individual and the far-away government, and is ableombine the conserva-
tive idea of individual responsibility with the &bal approach, which believes
that individual problems should be treated witliie tommunity. The logic of
prevention seeks for the earliest opportunity tterivene: so early that the
problem has not even evolved, so that it can bé dath before it becomes
unmanageable. With zero tolerance, this purposks lEaeven stronger control.
What was regarded as pre-delinquent behaviounislalbelled as antisocial, or
as an act that ‘worsens the quality of life’, andtifies early intervention ac-
cording to the theory of ‘broken windows’ before tiecline and the spiral of
disorder starts, or the criminal career develogss Ts the area of zero toler-
ance, which leaves little room to the constructiweasures with the use of
means of criminalization and contf8IThe security of community as an objec-
tive reaches far beyond the traditional scope oharal offences

It is unquestionable th#te community approach more and more characterizes
the debate on the diverse measures of crime conWih this, however, the
danger of substituting possibilities comes alomgjted by guarantees of the
institutions of criminal justice by the definitioof ,community”, and the
~,community” becomes a general solution to a lot grbblems relating to
criminal justice.Garland calls the attempt of the state to seedhifd responsi-
bility to the individual and the market through rimaklinks with the commu-
nity and the private sector as the responsibilimatitrategy, and defines it as

54 Squires, P. (1997): Criminology and the ‘CommurSafety’ Paradigm: Safety, Power and
Success and the Limits of the Local. In: The BritiSiminology Conferences: Selected
Proceedings. Volume 2. Papers from the British Crirlaigy Conference, Queens University,
Belfast, 15-19 July.

® Sanchez, L.(1999): Brave New Communities: On thed®ton of Identities and
Communities in Criminal Justice and Penology. ASC Qemige, Toronto, 1999.
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redistribution of the tasks of crime contf6lThe danger becomes especially
big if governments prefer the community-orientegrapch. In political rheto-
ric, the references to community indicate thahis tontext, community means
groups of humans, which are theoretically unifiedt split apart in the practi-
cal realization of community control. They splitagpinto groups of people
living in mainly middle-class environments, whosegaishes have to be de-
creased and who have to face relatively few probJeand into people, whose
problems, or rather the problems related to themedrto be diminished with
means of control. Some approaches endeavour to peadge part of symbolic
places from which they were excluded, while othgraaches are rather inter-
ested in identifying and isolating the social greup be excluded, forgetting
entirely the necessity of integration. The possidaslasequence is indicated by
the formation of actuarial justice, in which thendar involving individuals is
replaced by the danger involving groups, and thattnent of dangerousness
requires the application of generalized measuresootrol, as well as the
elaboration of developed techniques of corfftol.

In the field of crime control, locality became fisggnificant in the practice of
community policing, which seeks to increase comiyynairticipation in crime
control. Tyler's research shows that Americans, especraiynbers of minor-
ity groups are highly sensitive to how the crimipatice system treats them,
and polite or rude behaviour of officials becomaesenmportant than whether
they are fined or ndt. The prevailing of procedural equality, or the laxfkit,
influences the people’s attitude towards autharitidowever, the essence is
pointed out by Szigeti in relation to community iplg: ,heterogeneous social
norms of heterogeneous communities form the naifisocial norms beyond
legality in modern, pluralistic society; therefdhe taking over of competence
beyond legality and the control of everyday moieditcould mean an unlawful
interference in the life of a given community. The problem is similar con-
cerning the community relations of other institn8oof criminal justice. The
‘community policing’ can become a notion withoutntent (as authorization
and mutual dependence), and can be easily regaiadsolution for various
urban problems — warns Kamirer.

®7 Garland, D. (2001): The Culture of Control (Crime aBdcial Order in Contemporary

Society). Oxford University Press, Oxford. p. 124.

Feeley, M. — Simon, J. (1995): The new penologpted on the emerging strategy of

corrections and its implications. Criminology (ASG), p. 452-455.

% Tyler, T.(1990): Why People Obey the Law. New HavET: Yale University Press. Quoted

by: Sherman, L.W. (2002): Trust and Confidence....ipid26.

Szigeti, P. (2001): Vazlat a kdzbiztonsag harometiziojarol: vilagrendszer — nemzetallami

szint és lokalitas. Jogtudomanyi Kézlony 4. szgm161. (Hungarian)

" Kaminer, W. (1994): Crime and Community. The Atlarionthly; May, Vol. 273, No. 5; p.
111-120.
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We nevertheless experience that the notion of caortyrhias a life of its own in
criminal justice, and after the police all traditial organizations of criminal
justice have been assigned with the attribute ofiroonity All signs indicate
that the criminal justice relies more and morel@dommunity performing its
duties, and this process continues to evolve. Taisbe detected not only in
the United States, but also in Europe, neverthelgts different content — in
the long-term as | would like to believe. The conmityihas doubtlessly great
significance in the implementation of non-custodiahctions, although numer-
ous factors have not yet been clarified. The recendation of the European
Union on community sanctioffsdoes not deal with the defining of community
in connection with alternative sanctions, it ongacts to the ‘non-custodial’
component, and does not at all take into consigerahe environment, in
which these sanctions are enforc&€te content of community sanctions is de-
termined by the status araliltural characteristics of a given communitp
this context, it is especially important to take gimbivalent tendencies of to-
day into consideratiorthe simultaneous presence of the usualbrely rhe-
torical global inclusion and the very practical mleexclusion Gilling has quite

a pessimistic view of the future in claiming thaithough reformers and peo-
ple of leftist values may regard this change agdloecurrence of welfare val-
ues in the area of criminal justice, it is not wisahappening in practice, and is
highly unlikely to happen in the futuré* McGuire on the other hand feels that
the interest in rehabilitation is reviving, which @lso indicated by the proba-
tion programs building upon the conscious reguiptih behaviour applied by
parole services and the community initiatives dffecin the decreasing of
repeating offence¥.Carney has a similar opinion in evaluating the tAalg&n
situation in observing that the application of daggirts and restorative justice
are characterized by the ,direct achieving of datred social purposes (such
as rehabilitation and reintegratiory”.

However, probation services, the objective of egination and rehabilitation

should not yet be dismissed in criminal justicaslhonetheless a fact that the
approach, which eliminated the moral elements fpamishment and regarded
it as a purely therapeutic treatment based on Iseoik, has indeed come to an
end. As | stated in 1995, the difference betweenghglish and the Hungarian

2 Eur6pa Tanacs Ajanlasa (1992): A Kozosségekreoiap Biintetésekit és Intézkedéselt

[(RC92)16])
7 Gilling, D. (1997): Community Safety... ibid.
" McGuire, J.(1995): What Works: Reducing Re-offendififpichester: John Wiley. Quoted
by: Gelsthorpe, L. (2001): Accountability: differn and diversity in the delivery of
community penalties. In: Bottoms, A.-Gelsthorpe, Rex,S.(eds) (2001): Community
Penalties... ibid. p.153.
Carney, T. (2000): New Configurations of Justice Sedvices for the Vulnerable: Panacea or
Panegyric? The Australian and New Zealand Journ@fiminology. Vol. 33, No. 3., p. 321.
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parole service is that the English one is too ctessocial work and is too far
from the expectations of criminal justi€eln Hungary on the contrary: there
are no relations to the social sphere, only to icdjustice. The right way is
somewhere in the middle, where criminal policy andial policy are overlap-
ping each other. In other wordbge probation service can be theganization
in criminal justice, which enables the cooperatafrdifferent professions, and
establishes a link between the traditional and modeeasures of the criminal
justice system However, the somewhat hectic times in crimindigyodo not
really facilitate this evaluation. Although no flrenalysis can be made, we are
able to enumerate the existing tendencies, and ex@a articulately identify
the probable dangers impending upon community pomests.

5. Alternative sanctions and community sanctions:Id content in new dis-
guise?

Imprisonment roots in the principle system of thdightenment, and was an
Lalternative” sanction raising hopes as opposeith¢odeath penalty, body mu-
tilation, forced labour or the galley. At that tiritenot only seemed a humane
and rational solution, but also carried in itséié tpossibility of rehabilitation
and reforming the offender. It is more than a heddrears ago, that the idea of
alternative sanctions surfaced instead of shomt-iemprisonment, first in con-
nection with juveniles. Since then, perhaps onlgegk the USA from among
the defining countries, the treatment system otfies has always been an
experimental ground for progressive initiativesisTis well detectable in the
field of community sanctions.

The systematic placement of alternative sanctiantsthe enlightening of its
other features should be started with clarifying doncept itself. As Gyorgy
VOko rightly states, in the area of sanctions meblving imprisonment, the
alternative is actually ambiguou&) it can mean the process before the court
phase, which purpose is to hinder the case tokente court(b) it can also
mean the actual precipitation of imprisonmg), and the elimination of the
harmful effects of the imprisonmefit.

The question has even more sides, as differentoappes in criminal policy
may have notions with definitely different signditce:

8 Kerezsi, K. (1995): Partfogok ,pérazon”. In: A mevd biinteipolitika problémai Nagy-Bri-
tannidban (szerk.: Génczol, K.) Kriminolégiai Kézlények 51. k. Magyar Kriminolégiai
Téarsasag. Budapest, pp. 44-71. (Hungarian)

7 Véko, Gy. (1998): Szabadsagvesztéssel nem jardetfisek végrehajtasardl. Magyar Jog
1998/11., p. 660. (Hungarian)
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1) The concept of non-custodial sanctions in its reédormulation does
not mean anything else, than that the sanctionotsenforced in a
closed institution.

2) The usage of alternative sanctions in criminalgoitefers to its ability
to decrease prison population.

3) Community sanctions indicate that criminal poli®lies on commu-
nity resources during the process of enforcemetiieofanction.

The development of community sanctions characterige steps forward and
backward, shows a constant search and change.s&aish firstly lead t@)
formation of alternatives of short-term imprisonmesnd the appearance of
new forms of sanctions, arg) the development of effectiveness-augmenting
elements, which increase the authenticity of sansti At the same time, the
new forms of community sanctions occurred togethigh the rebirth of old
forms.

In the first phase of development, the alternativfegnprisonment surfaced in

the 1970s and 80s. The search for alternativesxandsolutions was urged by
the disappointment of the reforming ability of ingogmment and the extreme
numbers of prison population, therefore at thisetisimilar to the first phase,
the search aimed at alternatives for short-termrisopment. Hudson claims
that although developed countries were in modanegi characterized by re-
form, rehabilitation and resocialization, therestad a combination in different
ways with determent (USA, UK, and West-Germany)edence (Scandina-

via), or neutralization (France, Italy). It seerattthe countries, which empha-
sized general deterrence were the ones lookingnfprisonment substituting

solutions, or encouraged suspended sentences,aghéree countries preferring
determent and individual deterrence moved towdrdsapplication of commu-

nity based alternative sanctioffs.

The scepticism surrounding the reforming abilityposons in connection with
the rehabilitation capacity of the prison becameasg of formal criminal pol-
icy, and the criminal justice systems of almostlfopean countries began to
look for new alternatives. This happened when sudpé sentence and com-
munity service emerged. The theoretical debatd@G0s emphasized the un-
wanted effects of imprisonment, such as stigmatimatbut at this point, in
spite of the aforementioned crisis of experienke,rehabilitation of offenders
still had strong support in politics as well aspinblic opinion. The crisis of
resource of the first burst of energy prices in ithid-1970s, similar to other
public services of the state, justified the dedrepsf costs in criminal justice.

® Hudson, B. (1993): Penal Policy and Social Justicgversity of Toronto Press, Toronto., p. 20.
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The new sanctions had an increasingly double perggae} certain forms still
served rehabilitatiofb) other forms aimed at cutting costs by deterrenocen f
a penal way, or by cheaper sanctions. Furtherntbeeapproach according to
which there should be a wide variety of sanctidrisaad in the service of indi-
vidualization resulted in the expansion of the s/pé& non-custodial sanctions.
In the theoretical crisis, the authenticity of trehabilitation ideology was
guestioned, which not only concerned the frequeriayse of the probation as
an alternative sanction, but also placed the orgdion itself into the centre of
debate. The harsh philosophical contradiction betwbe supporting and con-
trolling side of the service and the sanction ftbelcame an issue. The catego-
ries of alternative sanctions, intermediary samstiand community sanctions
have been present from this time on.

The third phase of alternative sanctions came aibaiiie 1980s and 1990s. At
this time, a number of new phenomena are detectabiiee development of
these kinds of sanctions. New sanctions appearchveinforce elements of
control and supervision to a greater extent, aggimxclusively (such as house
arrest), and as a consequence of technical develipmew more and more
sophisticated forms of control develop (such astedaic monitoring). The
management approach emerges in criminal justicecandequently, the ques-
tion of the effectiveness of sanctions becomes itapt This explains the fact
that in most countries of Western Europe, thesefoems of sanctions become
applicable on their own right after a so-calleabpih trial phase. As a result of
economic hardships, more and more forms of divarsiorface in criminal
procedure. The measures of restorative justiceaapgeamong these diversion
forms, which do not only decrease costs, but mag akrve the constructive
ending of the procedure. This era coincided with tlquirement of the pun-
ishment to be a proportionate and deserved reattiodhe offence, which af-
fected the contextual features of alternative sanst® The thought on crimi-
nal policy in the 1980s pointed towards the enforert of the repressive ele-
ment ofsanctions The re-evaluation of the concepts of punishmedt@ontrol
began in the United States and in some countri®esftern Europe already at
the beginning of the 1980s, as indicated by theeaggmce of intensive forms
of supervision, such as the regulation in Englamtterning juvenile offenders.
House arrest was introduced in a number of US state1983, and adapted
later by the Netherlands, Sweden and the UK, aed i combined form with
electronic monitoring as a result of technical depment.

7 Wasik, M. — von Hirsch, A., (1988): Non-CustodrReénalties and the Principles of Desert.
Criminal Law Review., pp. 555-569.
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In the 1990s, labelled ,smart penalties” by Garlamdew generation of pun-
ishments appearavhich in partmeet the expectations of the stricter criminal
policy, and in partreflect the newachievements of technical developmémt
the field of non-custodial sanctions, combined sans and forms of restrain-
ing freedom secured by electronic monitoring emeltge unquestionable, that
the idea of rehabilitation, which has been a pplecthought of criminal jus-
tice, has faded. The emphasis of criminal policg bhanged: the attention is
drawn primarily towards organized crime and newes/pf offences, towards
offenders who make rational decisions, are foregrbelong to a minority
group, and finally towards the criminal responsipibf legal person&’

As detectable from the abowe hundred years after the formation of alterna-
tive sanctions it became clear that the road cadlelsewhere (also): the ex-
pectations on rehabilitations in penitentiaries hawt been met, and it seems
as though the world would once again believe inghson sentence. At the
same time, although only on the margin of crimjnatice, thesystenof meas-
ures of restorative justice has emerged, makingrréor new interpretations of
resocialization.

6. The place of alternative sanctions in the sanciing system of criminal
law

The raising expectations regarding the functiorohghe justice system (such
as the simultaneous securing of the timelinessrotquures, and the safe-
guarding of guarantees), and the increasing loadriofie both burden the
functioning of criminal justice. Therefore, the maees of sanctioning offend-
ers within criminal justice and the forms of diviersall attempt to ensure that
the system of measures of criminal justice be abknswer, at least partly, to
the wide palette of crime. We must naturally nefeeget that if we try to ad-
just the sanctioning system to criminal behaviauwdl affenders, we only take
into consideration those offences and offenders¢hwive know, that is to say
non-latent crime. Regarding this characteristic to@tainment of crime is
impossible with only the operating of criminal jgst If one compares the
present, even merely the European, sanctioningmsysiith that of 30-40 years
ago, one is faced with the phenomenon that theplsifrsystem of sanctioning
using fines, conditional sentences and suspendddrszs has disappeared in
most countries. The list of sanctions was compléateby non-custodial sanc-

8 Albrecht, H-J.- van Kalmthout, A. (2002): Internieiet Penalties: European Developments in
Conceptions and Use of Non-Custodial Criminal Sanstiom: Albrecht, H-J.- van
Kalmthout, A (eds): Community Sanctions and Measimdsurope and North America. ED.
iuscrim, Max-Planck Institute, Freiburg/Breisgaudp.
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tions such as intensive probation, community sefvéompensation, restora-
tion, mediation (agreement between victim and aféeh or the suspension of
the driver’s license. Educational courses and itngiprograms for the learning
of consciously influencing behaviour — especialtgarding drug and sex of-
fenders should also be mentioned here. Sanctiesciibing supervision and
participation have become part of the sanctionygjesn, as have the partici-
pation in probation hostel and daytime activitiesffew, house arrest, elec-
tronic monitoring, suspended sentencing with supiEm, combined measures
(which contains in itself two or more elements)] @aountless other solutions.

Besides the aforementioned changes, there is andnelopment, which
seems extremely importarit the case of alternative sanctions, civil law -,in
filtrates” more and more inta@riminal law and criminal procedural lawThis
process has been intensified by the appearandeeaheasures of restorative
justice. Naturally, this loosened the system ofmanal law from multiple as-
pects, but the ,loss” seems to be equalled by pinefit” of the effectiveness of
using sanctions. The need of solutions of civil lawhe sanctioning system is
indicated by the attitude studies in connectiorhveiiminal law, according to
which criminal justice should ensure protectionnirthe offenders of violent
crimes, the accountability of offenders, the restion of the damage caused,
the treatment of offenders, and the possibilitypafticipation in the decision
process$! A lot of research data show that the expectatidrtitizens concern-
ing punishments are less rigorous than politiclzelzve®

The Directive of the European Union defines comrtyueanctions as;pun-
ishments and measures which do not tear the offeanslay from society, but
contain elements of restraining freedom throughithposing of diverse con-
ditions and obligations, which arenforced by arauthorizedorganization’®®
The malum element of alternative sanctions is foezethe restraining of free-
dom, labour and supervision; their rehabilitatiffeet is based upon the rein-
tegrating force of the community. Accordingly, coommity sanctions serve the
defence of society; their aim is to prevent theendfer from repeating the of-
fence. Behind every alternative sanction, howetharte is the possibility of a
custodial sanction, consequently the non-fulfilmefnthe conditions may result
in imprisonment.

81 Evans, D.G.(2000): The rebirth of probation: Tirgken Windows” Model. CEP Bulletin,
No. 17, Dec., p. 7.

82 Roberts, J.V. (1992): American Attitudes about Bamient: Myth and Reality, Overcrowded
Times, Vol. 3, No. 2.; Begasse, J.(1995): Oregonfangport Alternatives for Nonviolent
Offenders, Overcrowded Times, Vol. 6, No. 4.

8 Recommendation No.R (92) 16
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The sanctions belonging to community punishmenésrert agreed upon in
literature, supposedly because ,everything” (ingmisent) and ,nothing”
(probation) can be placed on a wide spectrum. Meithgreat emphasis placed
on this by the resources, the standpoint of autbansbe detected by examin-
ing which sanctions are discussed, when dealinh w@mmunity/alternative
sanctions. Bard mentions the suspended sentengse lamorest, and the finan-
cial sentence, whereas Lévay discusses the suspessiiéence, community
service, additional sanctions and measures anadialasentences. Albrecht
cites the financial sentence, confiscation, coafisn of assets, suspended
sentence, the parole service, compensation, réstarand electronic surveil-
lance®* Zvekic, taking into consideration the new phenomen crime and
criminal justice differentiates between traditiomdtlernative sanctions substi-
tuting custodial ones and new types of non-custadiactions (confiscation,
adjudication, inhibition}> Most authors in the United Kingdom group these
sanctions based on the British sanctioning syswamth is obvious to the ex-
tent that the statute itself treats the sanctiommrically. The Research on
Crime and Justice of the UN differentiates fourugp® of alternative sanctions:
(a) non-custodial supervision, including probationvesll, (b) warning and
suspended imprisonment and the conditional sent€océnancial sentence,
(d) community servic&

In the Hungarian national practice community samgican be placed between
imprisonment and the financial sentence, irrespeati the fact that the Hun-

garian sanctioning system is not as polished asineWestern-European sys-
tems. | emphasize the contextual elements of netedial sanctions, and re-
gard some non-custodial sanctions as communitytisascbased on the fol-

lowing conditions:

1. they serve as an alternative to imprisonment, tbereheir enforcement
is non-institutional, but carried out in the comrityn

2. they contain elements of restraining freedom armpett (although to
alternating extent), and

3. there is a continuous and active (personal) redakipp with the parole
service (as the traditional organization in chasith the supervision of
these sanctions), or with non-traditional particigga(such as media-
tion).

84 Albrecht, H-J. — van Kalmthout, A. (2002): Intemifete Penalties... ibid. pp. 4-10.

8 Zvekic, U. (1997): International trends in non4maal sanctions. In: Ville, R. — Zvekic, U. —
Klaus, J.F.(eds): Promoting Probation InternatipnaProceedings of the International
Training Workshop on Probation (2-5 July 1997, ¥##, Malta), UNICRI, Publication No.
58. Rome/London, p. 21.

8 Bondeson, U.V. (1998): Global Trends in CorrectioRsesentation at the 12th World
Congress on Criminology, Seoul, Korea, Aug. 27, 198&nuscript, p. 7.
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Community sanctions are situated structurally betwenprisonment and fine
The statement, however, raises numerous problentemdtation. Imprison-
ment deprives the sentenced totally from freedord, during the enforcement
of the punishment, isolates the offender from themunity. (I do not take
into consideration the temporary leave from theiteatiary in this respect.)
Community sanctions are realized in the outsidddydaut the offender is bur-
dened with a lot of obligations. Community sancsiazan be distinguished
from custodial sanctions by way that they do nattaim a deprivation of free-
dom; they only have elements of restriction. Fiaed other financial sanctions
do not take away the freedom of the sentenced pethey nonetheless do
contain financial restrictions. However, they mtbe immanent element of
community sanctions: the active relationship withe cof the participants of
criminal justice, and they do not require the gang of community resources.
The same element is missing by house arrest anttale surveillance, where
there is a relationship with a participant of criatijustice (either the police, or
the parole service), but this is not an active anech rather the passive be-
haviour of tolerating the surveillance techniquéefiefore, | do not regard
them as community sanctions, although they indeedtion as an alternative
to custodial sanctions. The commitment of the comitguand its participation
in the enforcement are sine qua non conditionsoofrounity sanctions, espe-
cially those of community service, employment pergmes, and sanctions
involving the victim, and it is exactly based upbis characteristic that makes
the labelling of community sanctions adequate. €quently, ,hybrid” types
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of community sanctions should also be mentione@,hehich combine cus-
tody with the community-part of the sanction, whid not involve the depri-
vation of freedom.

Most European countries do not consider legal mwiatthat shorten the dura-
tion of the imprisonment or moderate the severityenforcement (such as
weekend-custody, half-closed, half-open institwgtigrartly suspended sentence
etc.) as real alternatives for imprisonment. Mestources of literature never-
theless discuss these sanctions as community poeigl, as they reinforce
the effect of integration. | also feel that thesadions, if not formally, con-
textually do belong to community sanctions. Thigaleconsequence meets all
three requirements, because it substitutes cusibéy the inmate is on condi-
tional release. In this respect, it could be ristteat if we consider the capabil-
ity to substitute imprisonment, conditional rele&s¢he ,genuine” community
sanction, as it actually substitutes imprisonmetit [¢ast during the parole
phase), which is not so unambiguous in case of aitrmunity sanctions. On
the other hand, this sanction does not belong tonmanity sanctions, as it is
not an independent sanction, but an additional et¢nof the imprisonment
sentence — at least in Hungarian criminal law.

The question of parole shows the insecurity of agpnes, which characterizes
community sanctions. Because of the insufficieebtltical fundament, these
sanctions believed to be sanctions of substitutianost countries, they subor-
dinate them to the ‘real’ sanction, the imprisontmdrhere is an uncertainty
concerning the identification of the aims of comiityisanctions: they wish to
ensure on the one hand the restoration of the qorsees of the offence, and
on the other hand would like to redress the petsamdi social problems of the
offenders. This is very clearly detectable in thebation sentence. The double
duty of the probation officers of treating the offier as a client, offering as-
sistance and support, and as a participant of cahjiistice exercising control
and supervision, is hardly reconcilable. The suppbunderprivileged offend-
ers, as they form the majority of the clienteldhaf probation service, is neces-
sary, but may concur with the expectations of thblip for punishment: the
sanction should be taking something away from ffender, and not the other
way around” The point of view of the law is not at all obvioinsthis respect,
mostly its clear and unambiguous purpose cannatebermined, and the dif-
ferent rationalities undermine the authenticity application of these sanc-

8 Comments on the Prisons-Probation Review Consultafionument (Joining Forces to
Protect the Public, Home Office). International Cenfor Prison Studies King's College
London, November, 1998.
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tions® The Model Law on Juvenile Justice represents timeeptional confu-
sion: while in many countries community servicejforeniles is placed among
educational sanctions, this model law treats icriminal sanctiorf® Because
of the above insecurities, judges do not realize ghnishing aspect of this
sanction, although Point 6 of the European Rulegittns, ,that the personal
circumstances of the offender should be takendotwideration, but regarding
the severity of the crime”.

Hamai claims that the parole service is not anidetsolution to the inside
problems of criminal justice and criminal studiesit a possible frame into
which the necessary and applicable measures caantbedded® Conse-
quently,the content of non-custodial sanctions and the awktif enforcement
are always determined by the preferred objectivieth® current criminal pol-
icy. As the immanent element of alternative sanstis the simultaneous reali-
zation of supervision and assistance, they careeibe labelled as community
treatment, assistance, or as community surveillaiée central part ofhe
problem is constituted by the innghilosophicalcontradiction drawn between
the functions of control and social support, onewdfich isemphasized by
changing criminal policiesAt the same time, the British Crime Survey and the
survey initiated by the minister of justice of \Gdl, Australia indicated that
the results of a survey very much depend on theafi@psing the question of
what citizens think of suitable sanctions. If theestion is ,What do murderers
deserve?” the answer will naturally be ,To be hattgelowever, if the person
guestioned receives information on the case, thmimistances, motives and
background, we see that citizens would actuallycarme even milder sanc-
tions, than those of the existing sanctioning pcactNot to mention the fact
that all studies on victimology confirm that vicBnassign primary importance
to restoration and compensation.

In past times, the objectives connected to thealsgon-custodial sanctions
changed significantly: New types of criminal sanctions are indeed quéi{
ble, because of the combination of diverse sanstwrelements of sanctions.

8 van Kalmthout, A. (2001) From Community ServiceQommunity Sanctions. In: Commu-

nity Sanctions and Measures in Europe and NorthrigmeAlbrecht, H-J. — van Kalmthout,

A (eds), ED. iuscrim, Max-Planck Institute, FreibiBreisgau, p. 589.

UN Centre for International Crime Prevention (199F)odel Law on Juvenile Justice,

Vienna, September. Quoted by: van Kalmthout, A.0@Q0From Community Service to

Community Sanctions. In: Community Sanctions and dvess in Europe and North

America. Albrecht, H-J. — van Kalmthout, A (eds)D.Eiuscrim, Max-Planck Institute,

Freiburg/Breisgau, p. 589.

% Hamai, K. — Ville, R. — Harris, R. — Hough, M. — Zie U.(1995): Probation Round the
World: A comparative study. UNICRI, British Home O#icRoutledge, London, p. 207.

91 See: Albrecht, H-J. (2003): Prisons and Alterrestito Prisons in Europe: Changes and
Prospects. In: Gonczdl, K. — Lévay, M. (szerk): #nbzés 0] tendenciai, a kriminalpolitika
véltozasai Kozép- és Kelet-Eurépaban. MKT — BibadG, Miskolc, 2004. pp. 179-200.
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The disappointment in rehabilitation altered th@rapch to traditional com-
munity sanctions, rehabilitation was replaced bgesuision, or at least the
application of control elements has strengthengdifsgiantly throughout en-
forcement. The new phenomenon introduced by commugarvice that the
objective of rehabilitation seized to be an elem@npunishment; supervision
is combined with disciplinary measures nowadaysickviis indicated by the
increased rigour of the procedure in case of vimhabf rules of behaviour.
These are the elements that can be ,measured”weltetherefore they can be
adjusted to the requirements of the managementaphr The strengthening
of the role of the victim not only influenced thentent of compensatory sanc-
tions, but serves in many cases to strengthen @giblihe the self-control of
the offender. The forms of sanctions of treatindietd in the 60s, or rather the
rules of behaviour have changed significantly. Bbgrand danger-treatment
have been replaced by neutralization and risk-ohnirhich is indicated quite
amply by the approach of criminal policy towardsighuse and even more
towards offenders of sexual crinfésThe direction of these changes is detect-
able from the accessibility of the personal dath asdress of sex-offenders on
the Internet, the duties of the parole servicedtifynthe victim of the release of
the offender, the use of ankle-cuffs, and physmalishments in certain US
statesThe conscious inclusion of elements of stigmatimaind humiliation in
punishments can be evaluated as an indication efiéitivilization process in
the Elias’ sensd.feel that in the mutual dependence of individuahd groups,
the return to outside forces of influence, the apgece of such elements in
sanctions, and the rapid proliferation of zerotmtee, is to be regarded as
taking a step backward in the phases of civilizgtiberefore a decivilizational
process.

The question arises, which values are given prefterdoy community sanc-
tions, are there, and if so, what values are paatity characteristic of commu-
nity sanctions. The answer can be found in artiglé of Directive
No0.R.(2000)22 of the European Union, according lictv,the important pur-
pose of community sanctions is the realizationoofimunity reintegration, and
the agencies of enforcement must establish aneactivoperation with the
local community."The common feature of these sanctions is that @neynly
operational and effective if the offender is wiglino obey the decision, and
cooperate throughout enforcement. In this senseittieed differ from tradi-
tional sanctions. Taking this cooperative elemett consideration, states gen-
erally require the concession of the offender ® ec@mmunity sanctions. There
are also indications that this cooperative elen®edecreasing (e.g. Czech Re-
public, United Kingdom, Russia, Germany, and Hallarn the United King-

9 Dickey, W.J. — Smith, M.E. (1999). Five Futures @mmunity Corrections. In: Rethinking
Probation: Report of the Focus Group. Washington, DG. Department of Justice, Office
of Justice Programs.
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dom, it was withdrawn because according to theorgag, other punishments,
such as imprisonment or fine, do not require theseat of the offender, either.
As community service and parole are sanctions basedjudicial decision, the
inclination of the offender is irrelevant. Neveltss, the majority of European
countries still require the consent of the offenthecase of community sanc-
tions.

The treatment of the question of consent repregdbetsltered inclinations of
criminal policy. The consent of the offender canifderpreted in the way that
the offender has a say in the decision-making m®c&his condition has a
very obvious professional reason: it is easierctueve the aims with a cooper-
ating offender, than with one that resists the e@iment of the sanctioffhe
abolition of the requirement of consent furthermimdicates, that the offender
is excluded from a formerly given right in a timehich values participation
democracy as one of the key elements of the fetftimaf democratic rights.
The exclusion instead of participation illustratése changing attitude of
criminal policy towards the offender. This coinddgiththe opposite process
of involving the victim to an increasing extent in tlexision procedure.

7. Alternative sanctions in the phases of crimingbrocedure

The development of the past two decades in Eudgeei differentiation of the
system of measures for dealing with severe, moelgraevere and mild crimi-
nality. The new solutions can be detected in tveasr

1) diversion, or solutions from outside criminal justj or those which pro-
vide an exemption from a formal criminal procedure

2) alternative/community sanctions, which provide d¢amdive solutions
within the system of criminal justice, which subs imprisonment and
enforce the effectiveness of sanctions.

Diversions and alternative sanctions have reshapedinput’, 'sanctioning’
and ‘output’ phases of criminal procedure. We areiman easy situation if we
try to systematize non-custodial sanctions clearlgl coherentlyThe relation
between non-custodial sanctions is close and aquitgue: we experience more
and more that the same measures of restriction @ntflict-resolution are
present in different form&.hey are embodied by diversion in the input phase,
or by community sanctions applied by the courta@asndependent sanction, or
as a condition of deferment, or as a behaviour, mite), or in the output phase
(as parole), the same obligations are nonethetessiibed in all three.
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The input phase of the procedure: diversion

The appearance of diversion in the continentalllegstem indicates that the
principle of legality is interpreted more and mélexibly. The loosening of the
principle of legality in continental systems hadbeénitiated by the suspended
sentence and juvenile probation, and found it ftbem on more and more dif-
ficult to resist the arguments of rationality: thee of diversion for petty of-
fences. | would not dare to discuss questions rieguihe expertise of crimi-
nalistics, therefore | shall examine diversion offlym the point of view of
community sanctions.

The prosecution practice of European countrieseterchined by the licenses
provided for the prosecution service of the giveandry. Therefore, three dif-
ferent models can be distinguished:

1) The principle of legality in its narrowest interfaon generates the
prosecution to be a purely functional agency, tht @f which is to
prepare cases for the judicial phase. It is neidmitled to close the
case, nor to impose conditions and requirementh@®raccused. Every
case is to be taken to court. This is the caseelard.

2) The prosecution service may terminate the procedureother words
decide whether to indict the offender — but canngiose conditions,
and has no right to apply sanctions. This modelagle in most
European countries.

3) Less frequently, the prosecution has discretiomalgrs to decide,
whether to close the case under certain conditemd,can even impose
sanctions, such as fin&s.

Preceding the judicial phase, there is a shift fthenstrict principle of legality
in every European country, and there is the pd#gilaf termination in the
police or prosecution phase. This possibility Has game result in all the dif-
ferent systems: the number of cases that trarsfifyetjudicial phase decreases
significantly. In spite of the wide variety therg a convergence to be experi-
enced in Europe. On the one hand, countries withditionally strict approach
to the principle of legality move away from it, aimtrease the flexibility of
their legal system; on the other hand countrieschviassigned insignificant
roles to the prosecution systematically increasertie and authority of the
prosecution in their criminal justice systén.

9 See: Jehle, J.M. (2000): Prosecution in Europeryidg Structures, Convergent trends.
European Journal on Criminal Policy and Researclr-842., Kluwer Academic Publishers.
9 Jehle, J.M. (2000): Prosecution in Europe... ibit-41.
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The transformation of the input phase of the crahjanstice system is a result
of diverse effects. A hundred years ago theoretioakiderations of sanction-
ing, a few decades ago the increasing workloadaofts and the crowdedness
of prisons justified the need for reform. Scientidiccomplishment also played
a significant role in transformation. In order tecdease the stigmatizing effects
of formal criminal procedure, the approach of notefivention was developed,
which felt the need of diverting the treatment ettp offences from formal
criminal justice. Diversional measures were encgedlaby research data,
which indicated that labels could be a self-fuliigj prophecy, because label-
ling the person as a criminal or as dangerous pemsay encourage criminal
behaviour. In the 1970s, the approach of non-ietatien led to the decrimi-
nalization of numerous crimes and helped to deeréas frequency of impris-
onment imposed on the offenders of non-violent eenApart from its obvious
advantages, there is great danger in the posgibliéepation of control. Cohen
pointed out that the dispersal of the social cdmted resulted in many people
under supervision, who would not have been treatieerwise this way’ Hud-
son also realized that throughout the 1980s ,tiauhdly informal solutions
appeared in a new format, in which they made inédrimto formal”®® There-
fore, programmes of diversion may be dangerouscéspein cases of juve-
niles, because people, who formerly would have oabeived a warning are
obliged to take part.

The diversional measures in the input phase of inamprocedure serve a
double purposeThey substitute the custodial measures befordriale(balil,
house arrest, electronic surveillance), other forhmswvever, assist the con-
structive closing of the case, primarily the treatnof the problem represented
in the offence (mediation, compensation, parolagdehabilitation, etc.). The
latter, in many respects, have the characteristicglassic” alternative sanc-
tions with only one exception: it is not the cousthich applies them as a
criminal sanction.

The reallocation of the sanctioning authority i€ thnost significant change of
the pastdecadesin different countries, diverse solutions existta which au-
thority (police, investigating magistrate, proséonyt judge) and in what phase
of the procedure may apply the forms of diversibmere is an obvious identi-
calness, however, that diversion is only possildéote the sanction is pro-
nounced.The process in which non-judicial agencies are dw@sti upon
»-quasi-sanctioning” powers (formerly judicial powsrexclusively) is strength-
ening intensively(such as Austria, Belgium, The Czech Republic, Dakn

% Cohen, S. (1979): The Punitive City: Notes on thgpBisal of Social Control. Contemporary
Crisis. Vol. 3., pp. 339-363.
% Hudson, B. A. (1993): Penal Policy... ibid. p. 40.
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Finland, Holland, Germany, Norway, Portugal, Scadla In Europe, the real-
location of this authority is especially intensiire countries, in which the
prosecution has a discretional right to commeneetiocedure (and even more
so, where the police has such powers, such asndotia Malta). As a Hun-
garian example, we might mention the institutiontte postponing of indict-
ment, in which based on the prosecution’s decigieroffender is compelled to
fulfil the same obligations as pronounced by thdggi

The ,redistribution” of judicial sentencing practcin the course of diversion
is only one indication of the changed balance betwéhe participants of
criminal justice In America the ‘strait-jacket’ of the colfrtare sentencing
guidelines, the use of compulsory minimum-sanctiansl the % and & strike
laws. In the Hungarian criminal code this legal smquence was called the
medium size of the statutory offence sanction-seasince then out of force.
These kinds of rules all indicate the change oamzd among the participants
of criminal justice.The questiomaturally arises, whether the ,regained posi-
tions” of the government and legislation mean timgustifiable strengthening
of governmental power in the field of sanctionifiis question is especially
significant in the case of diversion, where theall@cation of the sanctioning
power’ happened in favour of criminal justice agescunder government
control, as prosecutiopervices are under governmental supervisiexgept
Portugal and Hungary. One might risk claiming tiese rational solutions in
the practical sense damage the principle of ,justanly through the court”,
and question the practical realization of the theof the separation of powers.
Especially taking into consideration that regarding content of the sanctions
and the law-enforcement agencies, there is nordiite in their application in
the input or output phase, or as a criminal sandtigposed by the court. The
tendency is a solemn guestion, particularly becdusan be sensed from the
changes of emphasis in criminal policy that goveents are dissatisfied with
what they feel is a lenient sentencing practicas Mein of thinking can be
attacked, as it is clear that regarding diverstba, redistribution of decisional
powers is a rational, cost-effective solution cdaesate of the interests of the
offender. It is also true that diversional measuespiire the confession and
consent of the offender, and that may be evaluased sign of claiming re-
sponsibility. It is, however, also doubtless thatthe field of non-custodial
sanctions, there is an accumulation and combinati@anctions and strength-
ening of control elements. Therefore, | expressduoybts rather as an open
guestion than a statement.

97 See in detail: Rex, S. (2002): The developmentusedof Community Sanctions in England
and Wales. In: Community Sanctions and Measuresiiofe and North America. Albrecht,
H-J. — van Kalmthout, A (eds), ED. iuscrim, Max4Ri& Institute, Freiburg/Breisgau, p.163.
(No 10. reference)
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Community sanctions in court decisions

The community sanctions applied by the court cadibieled into two groups:
supervision type and working type sanctions. Howetleere may be many
varieties within these two basic forms. Some combime two, while others
mirror the desirable ratio of the control and supjenctions with the applica-
tion of a multitude of rules of behaviour.

The behaviour requirements of probationers are adyermined by the
creativity of the judges or the prosecution in caba postponed indictment.
Naturally, there are conditions set by the legislauch as the correspondence
with the probation service, the obligation to repthie change of address or
workplace, and the leading of a law-abiding liféstyt is the field of special
rules of behaviour, in which the rehabilitationalcgreintegrative objectives of
sanctions are contained, and these are the rulasréguire specially trained
professionalsMediation, compensation, the participation in sbaiad educa-
tional programmes, the taking part in tension-fetieurses, the reduction of
alcohol consumption, and so forth are included amémese obligations.
Nonetheless, these are the programmes that funatidblack holes’, as the
authority cannot know what exactly will happen thgbout the enforcement of
behaviour requirements. This is why the necesditgtandardizing the pro-
grammes has conceptualized, and the English poybagrvice has consider-
able results in this field.

8. The dilemma of community sanctions: control or gpport

In the evaluation of the possible effect of theipment, we must not only be
familiar with the addressees, but also with thé&uates of decision making,
which may fill the enforcement of sanctions wittoptent”. There is a signifi-
cant difference between the philosophy of punishiraeid the practical appli-
cation of criminal policy. Duff and Garland mentitmat decision-makers (not
only legislators, but also judges) translate thiegiples of criminal philosophy
for themselves; these are, however, intertwinedh witlectic elements, which
are results of the characteristics of the perdmngchase or those of the situation
wishing to be solve® The relation between theory and practice is everem
complicated by the fact thaanctioning cannot beonnected to a specific
punishing philosophy, but can be filled with diffiet content alonghe guide-
lines of the ruling criminal policySo by choosing a sanction, judges do not
choose between philosophies of punishment, butsadje constraints to the
cases in practice, which are provided by the apptio of the given sanction. It

% Duff, A. — Garland, D. (eds.)(1994): A Reader orbidi pp. 17-19.
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is doubtless that sanctions correspond to divesadittons of sanctioning phi-

losophies that makes them therefore suitable foerde interpretations. A re-
straining, preventing, or a depriving content may ditributed to the same
sanction. Although a criminal policy of a given inatrepresents a given phi-
losophy of punishment, it is hardly certain tha¢ thentencing practice, the
penitentiary system or the institution system af kenforcement is altered si-
multaneously. It is well indicated by doubts of fheblic as well as politicians
that in the United Kingdom, the National Standdasthe probation service
modified by the Criminal Justice and Court Serviget of 2000 require the

probation service to automatically suggest a cuskadntence in case of the
second, unjustifiable breach. The objective toéase the credibility of com-
munity sanctions leads to the establishment ohsite probation programmes,
and the significant enhancement of the frequentiaaijon of behaviour re-

quirements or special conditions. The prescriptiban overly large number of
rules of behaviour, however, increases the poggibil violations.

The question therefore is what content and purmoseinal policy assigns to
communitysanctions.In one of my other works | discussed the process i
which rehabilitation ceased to be an objectiverohimal policy and how this
phenomenon affected the formation of the conditiohscommunity sanc-
tions® In the following, | shall examine how these changee manifested in
the practical realization of community sanctions] & the practice of enforc-
ing agencies.

Apart from economic necessity, three new phenonegrt@auraged the loss of
belief in rehabilitation(1) The state of crime alarmed both politicians arel th
public, and resulted in the augmenting expressfaheneed for harsher pun-
ishments.(2) Secondly, the growing opposition to the concegiom reha-
bilitation arguing that this approach pathologitles offender, his will is not
taken into consideration and provides large roomte abuse of discretional
power.(3) The third and probably the most significant elehmnfaced upon
research data, which questioned the beneficiatefié rehabilitation on the
offender’s behaviour. Evaluating studies in the mis could not find ample
proof for the continuous and positive change ofbdlitation to the impeding
of criminal behaviour. Rehabilitation, which endeared to transform the per-
sonality of the offender in order to create a lddimg citizen for the future
did indeed malfunction if we look at the rate ofiddvism. We must not forget,
however, that Martinsdf revised his point of view in 1979, and since then

% See in detail: Kerezsi, K.: Control or support: Tiwée of alternative sanctions in crime
control policies. (Post-doctorate thesis) ManuscBpidapest, 2005 (Hungarian)

190 Martinson, R. (1992): Symposium on Sentencing: RaHofstra Law Review 7(2). Quoted
by: Palmer, T.: The Re-Emergence of Correctionahetation. Sage Publications, p. 28.



268 KLARA KEREZSI

more and more evaluative research shows that evargh rehabilitation is no
cure for everything, it does produnesults undecertain circumstances and in
case of certain offendet8' Even in cases, where community sanctions would
not be more effective than imprisonment, thereaaneimber of arguments for
the increase of their use. Imprisonment tears famild community relation-
ships apart, and frequently decreases the inteatidrability of the offender to
take responsibility, not to mention that imprisominis significantly more ex-
pensive than community service or probation. Furtioee, studies increas-
ingly show that with adequately planned and ainméervention, the recidivism
may indeed be decreased, and this interventionoi® reffective under com-
munity circumstances than in custodial settifgShese results are not to be
underestimated as the same doubts may be raisedroory the effect mecha-
nism of deterrence. Criminal justice is functioniad still in criminal statis-
tics, first-time offenders form a greater propartiaf all known offenders. Can
therefore deterrence only be effective in a certaitie of persons, under cer-
tain circumstances? But the same question may adserding to the inca-
pacitation. A custodial sentence is only effectiifethe offender does not
commit a further offence in the penitentiary anthire is no replacement for
the imprisoned offender. As L.T. Wilkins says ,ibwld be nice to get rid of
the popular belief that more punishment meansdesg. ™%

Today’s criminal policy constantly changes the aystof requirements con-
cerning theenforcingagencies of community sanctioms historical develop-
ment, the change of the probation sentence hayslbeen characterized by
the alternating ratios of treatment and contrafliviidualization and legality,
rehabilitation/reintegration and repression. Thaemefnon-custodial sanctions
have always been characterized by a combinatiosugport and control.
However, there may begreat variety of ratios; this is why these sancsiame
so diverse.The probation service enforcing community sandioras origi-
nally authorized to exercise professional helaitl a legal obligation of wel-
fare support. Consequently, it is hardly a coinctethat probation and social
services became known as organizations that suppordffender. The welfare
approach placed the greatest emphasis on the pénmseeds of the offender,
and the fact of committing the offence became sdaon

101 pilulio, J.J.Jr.(1992): Rethinking the Criminal JostSystem: Toward a New Paradigm. U.S.
Department of Justice, BJS Discussion Paper, Deagmb2.

192 Mclvor, G.: The Management of Offenders - Rehadilin and Community Sanctions
http://www.impact.ie/pw/policy.htm

193 wilkins, L.T.(1991): Punishment, Crime and Markeirée. Aldershot, Dartmouth, Gower
Publication.
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The criminal ideologies centralizing repressionukésd in the greater empha-
sis of damages and consequences caused by theeoffele weakening of the
rehabilitation approach in the enforcement of comityusanctions was fol-
lowed by the consequence that more and more predigtia are needed in
order to evaluate the personal dangerousness regufén the offence (as
well). The former offender-centric approach becameffence-centred one in
the practice of rehabilitative intervention, agault of the modified conditions.
The offence is no longer a symptom of problems aopitoblem itself, to which
it must be reacted. It became important that tlienoier chooses to break the
law, and this choice can be explained by the diesstronment and the per-
sonal circumstances of the offend€riminal justice therefore expects a kind
of professional awareness from social workers, tvhgcable to evaluatper-
sonal dangerousness, and prognosticate the likelineskitafe criminal be-
haviour. The social profession must therefore adjust tacti@nge in which the
agencies of criminal justice deal with the conseges of crime, instead of its
causes. It is no more needed to increase the stelfm of the offender, or to
provide services, which generally enable the oféertd become a social citi-
zen. Crime must be decreased and community mystdsected!n relation to
the era of practice of rehabilitation, the rateagplication of welfare measures
has declined significantly, but has been enriché@t the increasingly profes-
sional and establishe@ractice of riskanalysis This requirement takes to a
greater extent into consideration the interestheftictim than that of the of-
fender. The expectations to acknowledge victim&assumers’ and ‘clients’
is increasing for the probation officers: they ,massist victims with the ser-
vices provided in the form of their testimony comieg the effects of the of-
fence; they can take part in the validation of thigihts, and may help the vic-
tims rearrange their lives after their becomingctim.”***

The changing social circumstances and the funai@mrinciples of criminal

justice made possible to realize that the enforecgraEcommunity sanctions is
not an assistance based on social work, but a peaishmentin accordance,

the probation service must re-establish itself, amgt rely on its former pro-
file of social work to a lesser extent. The offersddealt with by the probation
service are not pointedly from disadvantageousrenmients, which need as-
sistance. ,Instead of emphasizing rehabilitativethods that meet the of-
fender’s needs, the system emphasises effectivieotdhat minimizes costs
and maximizes security” — states GarldidThis may be a slight simplifica-
tion, asthese new conditions not only mean danger, but iadswo possibilities,

104 plexander, E. K. — Lord, J. H. (1994): Impact Staents: A Victim's Right to Speak, a
Nation's Responsibility to Listen, Washington, DCffi€a¢ for Victims of Crime, U.S.
Department of Justice.

1% Garland, D. (2001): The Culture of Control... ibid 175.
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and may make the probation service to become aatqudrtakerin restora-
tive justice.Dangers are nonetheless more easily recognizable the new
possibilities. The new English terminology concagthe parole service dem-
onstrates the adjustment to the new conditionsn filwe ‘woolly, cuddly, soft
toy’ it became a ‘sharp, keen-eyed servi€ivhich evaluates the seriousness
and dangerousness of the offence, enforces cuktmtitences, and exercises
social control in order to protect the public.

On the long term, this approach fundamentally opgdbe ‘no-blame’ attitude
of social work, forces the enforcing agencies ahewnity sanctions to re-
evaluate their basic values and attitudés this process the professional ap-
proach of social work is transformed along the etqu@ns of criminal justice,
which expectations are in many ways unfamiliarti® attitudes of social work.
Probation services must re-evaluate their abititgmforce sanctions economi-
cally, to exercise social control and to replacthuwhese the former practice of
rehabilitative elementsSocial work may receive a role in multiple areas of
criminal justice,such as in diversion, release on bail, upon tlespntence
report of the probation service, the implementiig@mmunity sanctions, on
the evaluation of failing the payment of financ&gntences, the assistance
during the custodial sentence, in the preparatfaronditional release, and the
correspondence on parole. In other wardgvery angle, where criminal jus-
tice professionals may need the assistance of angtiofession, which is more
familiar with the person, the subject of the prased than the jurisdiction
deciding on questions oésponsibilityand sanctioningNonetheless, the new
approach is less and less interested in the abiligchievement of the service
and social work of the profession, as it de-pratesdizes the organization
through the strengthening of the control and ris&bgsis function. On the
other hand, a number of signs indicate that attguaf social work are hardly
transformable: a simultaneous study in the UnitedeS, the United Kingdom,
and Israel all show that students of social wankspite of the proliferation of
conservative social policy, prefer the paradignmedfabilitation of the welfare
state, and explain social problems with structteasons®’

The triad of anguishes about punishments, effews® and public security
lead to the pretence of combining community sanstidhis on the one hand
increases the frequency of applying community sanst but on the other
hand (primarily because of the requirement to amaptencing guidelines)
strongly constrains it. Upon the application ofslaeanctions, judges are more

108 wallis, E. (2001. Nov): CEP Bulletin, p. 4.

7weiss, I. — Gal, J. — Majlaglic, R. (2002): Whandkiof social policy do social work students
prefer? A comparison of students in three countiigsrnational Social Work, Vol. 45, Issue
01.
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and more likely to define behaviour requirementsiciv hardly correspond to
the actual situation of the offend&f According to the experience of American
parole officers, special conditions are appliechivst cases of offenders, and in
more than 82% of offenders, the decision contathesk or more of these con-
ditions. The most frequent one was the prescrilohgne or more financial
obligations (84%), 61% was the obligation to pag #xpenses of probation,
56% were required to pay a fine, and 55 % weregetlito pay the costs of the
judicial proceduré?®

The characteristics of the probationers are vemjilai on most parts of the
world. In 1990, | described the Hungarian situatam slightly simplifying,
probation officers should deal with offenders, véete uneducated, addicts, and
need professional, social assistance concerningehson, and the family"'?
The situation has not changed until 1998: ,in tlopuylation of probationers,
starting from 1989 (or at least from that pointedtibly) we are witnessing a
drastic change of positions: workplaces have disapgal, living conditions
worsened, mass homelessness appeared. The numiopezchfcated, unprofes-
sional, alcoholic, cumulatively deviant offenderghano family background or
following a negative model increased”’Simon says that the determining fac-
tor of the changing conditions of parole practibewdd be the reaction to dis-
advantageous situations. The fact that 48 out affGfose released are placed
under the supervision of the probation service heen partly caused by the
disappearance of jobs for the uneducated work faod the employment of
released offenders has become utterly imposSib@onsequently, strange as
it might seem, this might increase the needafiplyingmore community sanc-
tions, as the more people are sentenced to custbdymore of them will be
released on parole.

The professionalism needed for enforcing communitganctions

Community sanctions are changing. This changernddmentally induced by
two new factors(1) the conceptualisation of the role of community sans
(and especially the parole service) in crime préeenand(2) the risk-analysis

198 pickey, W.J. — Smith, M.E. (1999). Five Futuresbidi

199 Bonczar, T.P. (1995): Characteristics of AdultsRpabation, 1995. (NCJ-164267)
http://www.ojp.usdoj.gov/bjs/pub/press/cap95.pr

HO0Kerezsi, K. (1990): A partfogas dilemmaéja: konitnedigy segit kapcsolat? Esély 5., p. 60.
(Hungarian)

11 Kerezsi, K. — Der, M. (1998): Mennyibe is kerithantet igazsagszolgaltatas, avagy az alter-
nativ szankciok koéltségei. In: Kriminologiai és Kinalisztikai Tanulmanyok, 35.k. (Szerk:
Irk, F.) OKKrl. Budapest, pp. 47-119. (Hungarian)

112 Simon, J. (1994): Poor Discipline: Parole andSbeial Control of the Underclass, 1890-1990.
The Law and Politics, Vol. 4., No. 7 (July) Chicagimiversity of Chicago Press, pp. 154-55.
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concerning the offender’'s personal dangerousness,tlae practical possi-
bilities of its decrease. The former may easihatelto the zero tolerance ap-
proach on minor misdemeanours parallel with thesfiadion of the profes-
sional philosophy of the probation service, andcdsrthat kind of practices
which are unfamiliar to their former role. Thisafition of development might
be labelled the ‘American model’, whereas the sdcorodel, the ‘British
model’ transforms this role with the purpose ofr@asing effectiveness.

Doubtlessly, the successful enforcement of commgusdnctions depends
largely upon the activity of the probation servi&acial work fundamentally
builds upon face-to-face assistance and individaake management. Besides
this, however, forms of community work type problseniving have emerged
throughout the years in connection with criminahddour, the treatment of
addiction, the spending of spare time, etc. Thesentunity work methods did
not make unnecessary the forms of individual treatrmDuring the 1980s,
probation services realized that the trust investetheir work had diminished.
However, it also became clear that the politicadlypected new approach in
enforcing community sanctions is a huge possitititythe organization itself:
it provides appreciation, opens new sources, bringsv status, and could
strengthen the total position of the organizatitirbecame obvious that in case
of the resistance of the probation service, thexe @her available organiza-
tions for the enforcement of these sanctions, disated by the British solution
of enforcing electronic monitoring, and the Amernicpractice of system of
bail: participants of the market are willing and labto step intathe area of
criminal justice.The question is how the situation can be solvet also pre-
serving the assisting function of the agency, drtieasame time adjusting it to
the changing expectations. The question is difficand the end of the ,road”
in not yet to be seen, as some parole servicealaady on their way, whilst
others are just ,packing to set out” for findingithnew way. Is there anything
they absolutely must take with them? Or there issmch thing, and practice
will create the profession, which hybridises fuont of the police with those
of social work?

Control and supervision, assistance and suppodirallat influencing different
dimensions of human behaviour. Meyerson definesdtitg of the probation
officer as: ,to assist the person on probationeimding a law-abiding lifestyle
and the successful accomplishment of the sanctivtis an authoritive ap-
proach, in a way which corresponds both to the etatiens of community
security, and the rules of the sanctioning autifofitt The definition makes it
absolutely clear that any form of assistance iy tmbe understood as a means

113 Meyerson, B.E.(1992): Role definition for the praotier of correctional supervision:
transcending role conflict in theory and practida: Hartjen,C.E. — Rhine,E.E.(eds.):
Correctional Theory and Practice, Chicago:Nelson-iRaibl. Quoted by: Junger — Tas, J.
(1994): Alternatives to Prison Sentences... ibidi4.
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of achieving a law-obedient behaviour, so it igé¢ifi@re in a subordinate situa-
tion. On the other hand, the activity of the pradratofficer is determined by
the decision of the decision-making authority. Thiaturally, does not mean
that the probation service cannot make a refearalnother agency of assis-
tance in case there is a duty not relating to tmamitting of crimes in the fu-
ture. It only signifies that the PO can only defims/her activities within the
boundaries of the decision made by the judge, Hrel® Board, or the prose-
cutor. Actually,this restriction indicates that the probation seeviispart of
the criminal justice systentlowever, it is also part of the social sphererghe
fore functions between the two overlapping fielfibe changes of the past
decades resulted in the fact that the primary atgladion is given to the pro-
bation service by criminal justice; it must thenefdreat the expectations of
criminal justice as a priority over those of theced sphere.However, this
does not mean that the elements of social work ialtgappear from the range
of activities of the probation officer. These ane tthings’ probation officers
must ‘preserve’, when they are trying to find theéw role, and these means of
social work must be applied even under strictezuritstances and conditions.
This is the only way to achieve that the offendake responsibility for their
actions, face the negative consequences, and ceatgefor it in some form.
That is what community sanctions make well possibtel ensure better solu-
tions on the longer term, much better than impmsent and financial sanc-
tions. The probation officers’ authorization remained w@me, only its extent
has been changed, it must still try to preventriutffences with its own meas-
ures. The change is that a greater emphasis has pleeed on the offence and
several new elements.

9. Community sanctions on the turn of the 2% century

The system of patronage and the development girtiigation service has been
a milestone in the historical change, which leadmfthe sanctioning philoso-
phy of the classical school of criminal law to thesitivist sanctioning theory.
This difference, as of today, is embodied and syinbd by the probation ser-
vice as a punishment and as a profession. Probiatitie only legal institution
that remained from positivist legal theory as ad&diaur’. We hope its fate will
not be extinction. In order to avoid this fatemitist change, as must commu-
nity sanctions.

The requirement of change has been expressed iy foems, and there are
different demands to be identified behind the Agemiand British models. At
the same time, the expectation that the systemaatiping criminal justice to

become transparent is expressed in both, partlsgusecof the safeguarding of
the rights of the offender, partly because of theréasing of the restraining
effect, and last but not least in order to dem@astio the tax-paying public the
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standard and effectiveness of the criminal jussiggtem. Regarding these fac-
tors, there is a significandifference between the American and the British
model.

1) Community sanctions are endangered in America,itagglems that Ameri-
can practice is preparing the script of ‘hopelesshgThe meaning of proba-
tion is to take a walk; it can be interpreted ag@-sanction. There are simply
not enough prison cells to lock everybody up, wheds punishment; we must
therefore come up with a solution to make probatiaeal sanction. ... Com-
munity service sounds as though one joined a stymment association. What
we need to talk about is a forced labour as purestirh— said Kleinman™*
Leadingsocial politicians express that the rights of offendensdeir effective
crime control ,the Constitutional constraints of the Americarstem provide
countless possibilities for offenders to detain pmecedure with objections,
manipulate the jury, and appeal endlessly agaiestiecision™ In the USA,
where the best practice program of the probatiovice (mirroring a ‘creative
and critical thinking’, and innovation), which gkd in Boston, and in which
.police and probation officers patrol the streeigether in order to decrease
crime™® — one is not to expect a lot. In the present 8iinat seems that the
American criminal policy, under the name of ‘comiturcorrection’, op-
presses and colonizes the organizations that imghkroommunity sanctions,
and gets them to operate as a transmission strap aéaping the control of
criminal justice, and degrades the probation offiteea ‘technician of criminal
justice’. The role of the probation service in the crimijusdtice system is de-
termined by the role assigned to it by criminalipol If probation officers do
not want to miss out on the financial boom enjopgdaw-enforcement, they
must forget the altruistic roots of probation. Dugrithe arguments on the pos-
sible clients of the probation service, among thssfble answers we can find
the community, politicians, the victim, and — ag thottom of the list — the of-
fender, which indicates that the step forward i$ gpen, and the first and
foremost clients of the probation service will sdmtome the victims. It also
indicates, however, that the development of comtgusanctions will be
joined by the further augmenting of control measum@nd will cause such
measures to be applicable and accepted in the dielde private sphere, and
overwrite the traditional practices of traditiorsdcial control in the already
mentioned way.

M4 Kleiman, M.A.R.(1998): Getting Deterrence Right: Appg Tipping Models and Behav-
ioural Economics to the Problems of Crime Controi.Rerspectives on Crime and Justice:
1998-1999 Lecture Series. NIJ, November

15 wilson, J. Q. (1997): Criminal Justice in Englamdi @merica. Public Interest. Winter(126).
pp. 3-14.

118 Reichert, K. (2002): Police-Probation Partnershigzston’s Operation Night Light. Univer-
sity of Pennsylvania, Jerry Lee Centre of Crimingldgorum on Crime & Justice.
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International experience regarding community sanstishows that non-custo-
dial sanctions are only able to decrease prisonlptpn if they are adjusted to
a wider, comprehensive criminal policy, which uséser measures to achieve
this. If this intention is missing, community sanctioasnflar to the prison)
may be filled with content along the lines of atgdlogy Theycan therefore
fit into the general tendency of increasing contibhe present directions in
sanctioning indicate that principles of sanctionprgctice mainly build upon
ideas of reprisal, according to which the offendbeould be punished, the
avoidance of dangerous situations should be aathjeared public safety must
be ensured, furthermore, the differences in semgngractice should be di-
minished. This is, therefore, the script of hopahess.

2) The script of hope, we trust in spite of the readranges, is written by the
probation officers of the United Kingdom, who realimore and more evi-
dently that all the causes of criminal behaviounre# be treated within the
frame of criminal policy;” but an attempt can be made within the frame of the
sanction adjusted to the seriousness of the crimeccomplish the aims of
special prevention through individualization, wikking into consideration the
interests of the victim and the expectations ofgblic. The probation officer

is placed between the areas of criminal policy andial policy, even though
this mandate seems at times insecliris doubtless that the new approaches of
criminal policy need new approaches in probatioe. Mgpe that the roots con-
necting the British probation service to social kvarake it possible that the
balance can be kept between assistance and contl@ traditional and most
frequently applied enforcement of probation. Hopgfuhe professional re-
sults acquired through evaluation will develop kmowledge ‘in an embryonic
state’ as to what functions in the decreasing whey by which offenders and
under what kind of circumstances.

3) The European model of community sanctions canabbg cited as a third
one. This is becaushe European development of community sanctions, al
though it does show new features, cannot yet bmedkfas an individual
model. In Europe, the process of ‘convergencetraditional and restorative
justice is currently detectabl&raditional criminal justice is indeed moving
towards the realization of reparative elements,amay from the idea of reha-
bilitation, which made possible the better vindigatof victims’ rights in tra-
ditional criminal justice. This process is quitesiéa observable concerning
alternative sanctions. On the European contin@storative justice is indeed
present, which started from the consideration ofimis’ rights exclusively to
those of the offender and finally of the communlty Europe, in the develop-
ment of models of criminal justice, the phaseslgfréhabilitation, (2) repara-

17 Goénezol, K.(1991): Bnos szegények. KIK, Budapest, p. 115. (Hungarian)
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tion, and (3) restoration can be identified. Thisgess has opposite directions
in traditional and restorative justice: traditionadiminal justice progressed

from the rehabilitation phase to the reparativesphavhereas European re-
storative justice is satisfied with serving theenaists of not only the victim

with reparation, but also that of the offenderéast of the restorative phase.

Traditional | Rehabilitation Reparative Restorative
criminal phase phase phase

justice

Rehabilitation Reparative _4 Restorative| Restorative
phase g phase “‘i‘ """" phase justice

It may be asked why the requirement of proportityaé not defined as the
‘starting point’ of traditional criminal justice.his is because this requirement,
not doubting its importance, cannot be so unamhiglyarealized among alter-
native sanctions, as it is possible in the casthefcustodial sentence. During
the last decades multiple effects have transforthedcontent of alternative
sanctions.The fundamental requirement of proportionality regent in alter-
native sanctions, so that the introduction, contantd definition of the rules of
alternative sanctions must be prescribed by leggutations, and must be ad-
justed to the seriousness of the offence, the patsbaracteristics of the of-
fender, and the ensuring tie victims’ rights This is present in the require-
ment that judicial or authorities’ discretion must exercised within legal
boundaries in case of alternative sanctions, anougiout enforcement the
legal guarantees and human rights should be seclinedrequirement of pro-
portionality therefore emphasizes that the asgjstattivity has limits con-
cerning alternative sanctiongl) the frame of activity of the probation office
is determined by the decision of the authority, t(# application of assisting
measures can only be defined within the purposacbfeving a law-obedient
behaviour, (3) the probation officer is to defite tactivities exercised within
the characteristics of the ruling of supervisiord aupport. Proportionality,
through defining new frameworks for aiming rehdhtion, emphasized its
importance, so that sentencing and implementati@anctions are adjusted to
the framework within the power of criminal justite be exerted. This of
course restrains the offender’s rehabilitation, etbaless not making it impos-
sible within the applied sanction.
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In spite of the aforementioned, community sanctiares often not convincing,
neither for politicians, nor for legislators, nasrfthe community, which is
partly due to the fact that we know little aboutitheffect-mechanism, or more
generally about the person. This is why judgesyapiptm for offenders that
have committed a less serious crime, and are a¥esaghe use of these sanc-
tions means no particular danger. The results efetlaluation of community
sanctions might change this situation. The grefitidacy of them is that there
are no adequate community sanctions for importemigs of offenders (such
as addicts, the homeless, members of a minoritypjravhich are also appro-
priate for diminishing the anguishes of public apim This is why they are
mostly excluded from the possible subjects for camity sanctions — at least
in Hungary-'® Social marginality, disorder excludes many offesdeom not
only the community, but also from community sant$ioApplying the state-
ments made by Garland and Hud$don the criminology of ,us” and ,them”,
community sanctions

1. Have the possible direction of development thay iy serve to deal
with the wrongdoings of the criminology of ,us”, eteas offenders and
crimes of the ,them” group are still treated bytogkal sanctions,

2. While the other direction is that for wrongdoingstlve criminology of
,us”, sanctions will be applied that need no formatticipation of the
agencies of criminal justice (e.g. fine), but foromgdoings of the
criminology of ,them” community sanctions will besed, which are
strengthened by strong control elements as waéthpasonment.

It may be sensed that the horizon is rather blurfigtere are significant

changes happening in the criminal justice systdrasform the framework of

the regulation and application of community sanmidBased upon the present
direction of development in Europe, the convergearfciese systems is to be
observed, which is characterized by the increassegof imprisonment, the use
of longer-term sentences, the development of neiwdial sanctions, the ero-
sion of welfare and educational elements within ¢hactioning system, and
privatisation in the criminal justice systéffiin order for community sanctions
to fulfil the great possibilities contained in thewider social context must not

118 See in detail: Kerezsi, K. — Gosztonyi, G. — BogszhZ. — Elias, D. (2003): Probation and
Probation Services in the EU accession countriesigdry (Ch. 5.) In: van Kalmthout, A.—
Roberts, J. — Vinding, S.(eds): Probation and ProbaServices in the EU accession
countries. Wolf Legal Publishers, Nijmegen, pp.-181.

119 5ee in detail: Garland, D. (2001): The Culture ofi®d. .. ibid. p.137.; Hudson, B. (2000):
Criminology, Difference and Justice: Issues for CaitiCriminology. The Australian and
New Zealand Journal of Criminology, Vol. 33., Na. &ugust, p. 169.

120 pitts, J. (1996): Young People, Crime and Policsp,Critical Social Policy, 16, 4(49), Nov,
83-90.
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be left unconsidered during their further developmeEmphasis must be
placed on new research data to improve the treatmethod of these sanc-
tions. Research data must be taken into considaratvhich underline that
results could be achievedith the simultaneous application of measuris
order to ensure the effectiveness of community tiams; there is the need on
one hand for the application of adequately elabedadnd supervised methods
of offender evaluation, and on the other hand tspecting of the offender’s
social membership. The enforcement of communitgtisais must send out the
message that the purpose of correction is inclydion the offender must take
steps to achieve this, primarily to restore thesmmuences of the offence com-
mitted. The criminal policy concerning community sanctiansist be based
upon approaches that take into account the sdtualtion of offenders and the
community they live in. And if all of the aboveashieved, Vivien Stern shall
be right in claiming that ,for most offenders thammit the most frequent
offences, the use of community sanctions is thierrat measure, in order to
achieve protection, the restoration of damages,fimadthe measures that de-
crease future criminal behaviolt.

SUMMARY

Alternative Sanctions:
Rehabilitation, Deserved Punishment, Decreasing @rime?

KLARA KEREZSI

The author states that punishment under the Crininde is a form of social
control, which is based on other control mechanisinsociety. If we have a
look at the way alternative sanctions are regulatedi enforced, we will find
out what a Government thinks of the role of theestthe responsibility of the
individual and about the relation between the statkthe individual. Since the
mid-1990s, criminal policy has shown interest itemdative sanctions and the
probation service that puts them into practice. atmor examines the purpose
of alternative sanctions, how their role has chdnigecriminal policy, and
whether the probation service that enforces themptay a role in extending
the limits of control of criminal justice. The egsdefines the status and the
role of alternative sanctions among the variouspsanctions and analyses the

121 stern, V. (1998) A Sin against the future: impnisent in the world. London: Penguin
Books, p. 321.
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changes that have occurred in the goals and plascipl their practical en-
forcement. It addresses numerous questions. Dmaliee sanctions have to
adjust to the well-known requirement of proportiiigaand if so, to what ex-
tent is that possible? What are the characterisfiedternative sanctions in the
various stages of criminal justice? Is it import#mt those sanctions are less
expensive for the criminal justice system than isgorment? Is there a need
for taking into consideration the characteristitshe ,medium”, where those
community sanctions are realized? Does it mattev bdminal justice ap-
proaches the community? What is the impact of nemdéncies of criminal
policy on the practical enforcement of communitgctans in a society, where
talk about ,global acceptance” and phenomena ofalleexclusion” can be
experienced simultaneously? Does participatiorhan development of public
security mean a wider social commitment for thebptimn service, than what
the case was for the traditional, offender-cenmmexbation service? Is it possi-
ble to outline the characteristics of an emergiggrppean” model of alterna-
tive sanctions in addition to the American andiBhitones?

RESUMEE

Alternative Sanktionen:
Rehabilitation, verdiente Strafe, Verringerung
der Kriminalitat?

KLARA KEREZSI

Die Verfasserin ist der Meinung, dass die strafilette Strafe eine auf den
sonstigen Kontrollmechanismen der Gesellschafteh#gte Form der gesell-
schaftlichen Kontrolle ist, und in der Regelung utat Vollstreckung der al-
ternativen Sanktionen deutlich erkennbar ist, wime eyegebene politische
Macht Uber die Rolle des Staates, Uber die Veramiwg des Einzelnen, oder
Uber das Verhaltnis zwischen Staat und Individuemktl Seit Mitte der 1990-
er Jahren schenkt die Strafpolitik den alternati@amktionen und der Bewah-
rungshilfe, die deren Vollstreckung sicherstelésbndere Beachtung. Die Ver-
fasserin analysiert deshalb das Ziel der altereati®anktionen und die Ande-
rung ihrer strafpolitischen Rolle, und sie priifty die Bewahrungshilfe durch
die Vollstreckung der alternativen Sanktionen bei Ausweitung der Kon-
trollgrenzen der Strafjustiz eine Rolle spielenrkaDie Studie lokalisiert die
alternativen Sanktionen und stellt ihre Rolle urten strafrechtlichen Sanktio-
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nen fest, sie untersucht die Anderungen der ZieteRrinzipien, welche in der
praktischen Vollstreckung zur Geltung kommen. Diad& sucht nach Ant-
worten auf zahlreiche Fragen. Miissen die altereatfvanktionen der Anforde-
rung der Proportionalitat entsprechen, wenn jawai€he Art und Weise sind
sie dazu fahig? Welche Besonderheiten weisen thenativen Sanktionen in
den einzelnen Phasen des Strafverfahrens auf?t Spieti eine Rolle, dass
diese Sanktionen flr das System der Strafjustie aeiimdere finanzielle Be-
lastung bedeuten als die Freiheitsstrafe? MusserEjentimlichkeiten des
gesellschaftlichen Umfeldes beriicksichtigt werdandem diese in einer Ge-
meinschaft vollstreckten Sanktionen angewendet eveétdst es wichtig, wie

die Strafjustiz die Gemeinschaft sieht? Welchenfli&ss haben die neuen
Richtungen der Strafpolitik auf die praktische $okckung der Gemein-
schaftsstrafen in einem gesellschaftlichen Mili@u,dem die Prozesse der
.globalen Annahme” und der ,lokalen Ausgrenzunggighzeitig zur Geltung

kommen? Bedeutet die Teilnahme an der Entwicklwrgiffentlichen Sicher-

heit flr die Bewahrungshilfe eine weiter gefach&féepflichtung als die typi-

sche, herkbmmliche, taterzentrische Bewahrungshilfater den alternativen
Sanktionen gibt es das amerikanische und dasdbdidModell. Konnen unter
ihnen auch die Besonderheiten eines ,européaiscidodells aufgewiesen

werden?



