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The entire Hungarian constitutional system tramsfat right at the onset of
transition from a single-party to a multi-party ®m. The organizational
changes are well known: instead of a collectivesidency, a single president
was named, the Constitutional Court and the Statdit”AOffice were set up,
etc. Behind the dramatic changes lie differencesvéen Communist and
Western-type interpretations of constitutionalifje first one was based on the
single-party rule, the unity and indivisibility gower and a matching hierar-
chy; the latter on the separation of powers andptireciple of responsibility
that follows from it. As far as the Government wamcerned, the changes
were less spectacular but more far reaching. Taepsheds light on the key
constitutional aspects of that process.

Before Transition: ,,Our Party and Government”

Before 1990, the definition of the status of thev&ament [officially called
»council of Ministers” at that time] was ambiguofasnbiguity in the status of
institutions being common at that time]. The théoat literature modestly
[and in compliance with a complex hierarchy] redeithe Government to the
category of executive agencies, and described theasighest ranking among
them [and that could be seen on the so-calledcstadidel of state organiza-
tions]. However, political praxis assigned the Goweent to the centre of the
system of state agencies. The Council of Minispdaged a crucial role in the
[Communist] party control of state agencies. TheyPafficially called: Hun-
garian Socialist Worker’ Party] could ,reach” ah& agencies via the Council
of Ministers. When it intended to reach organs obliz administration or
state-owned enterprises, it relied on the strilgsof sub- and superordination
and a command economy, and in the case of instisif other types, such as
the National Assembly, the Presidential Councilhaf People’s Republic, etc.,
it issued orderthat were camouflaged as recommendations
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Thus, the political phrase ,our Party and Governthems not incidental. Let
us add that the Council of Ministers had the tasknparting a state form and
binding force for party intentions.

Due in part to the above circumstances, in the ssowf the constitutional
change of regime the Council of Ministers receigetteatment that differed
from that of any other constitutional institutiorhe architects of the change of
regime sought to increase the competence and tdimstal weight of the Na-
tional Assembly and the courts, so that they cdulfil the role assigned to
them along the classical history of constitutiodaelopment. By contrast,
they sought to restrict the competence of the Cbohdinisters, because that
was identical with eliminating the single rulingrpeand its hegemonfy.

Constructive Vote of No Confidence

Just as in the case of other constitutional insibs, transformation occurred
in several stages yet fast.

As it has been mentioned above, the new constitaitisystem was based on
the principle of responsibility, and that repladhd earlier principle of hierar-
chy. At constitutional level, this change mainlfeafed the relationship be-
tween the Government and the National Assembly.

A brief reminder for the reader: before the consithal change of regime the
Council of Ministers and its members had an indefimandate. Legally
speaking, it meant that the length of the mandateposition, etc. of the Gov-
ernment depended on changes in the country’s gallitine instead of deci-
sions of, or cycles in the operation of the NatloAasembly. Note that the
country’s political line was usually readjustedpatty congresses, sessions of
the Party’s central committee, party resolutions, e

The political and institutional changes in the Gowveent occurred following
the amendment of the Constitution by Act VIl of80and Act IX of 1989,
which amended Act Ill on the Legal Status of Stageretaries. According to
those provisions, the mandate of members of then€bof Ministers may also
end wherconfidence is withdrawn from them.

Act XL of 1990 was adopted by the newly electediddetl Assembly, which

introduced the institution of constructive votenaf confidence — which in turn
can be seen as a theoretical, conceptional aratibedtmutation of the respon-
sibility of the executive power before legislature.

The essence of the constructive vote of no confides well known: a censure
motion may only be submitted, if it is accompaniigda recommendation for a
new prime minister, etc. It will be recalled thhetidea behind that institution
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is to prevent protracted government crises, thasitsations when there is a
long time between the termination of the mandate @fovernment and the
election of a new prime minister and new governmaastfar as that purpose is
concerned, the Hungarian version of that institutias been fulfilling its po-
litical mission. Its critics claim that the consttive vote of no confidence pre-
vents the assertion of the basic requirement ofista@nal responsibility.
A censure motion may only be submitted againstimeminister and not
against individual ministers; a vote of no confideragainst individual minis-
ters counts as a censure vote against the primisterinetc. Some recommen-
dations have been tabled to resolve this ,conttadit (for instance, when in
1994-98 preparations were made to draft a new @otish): in case a censure
motion is introduced (and carried) against a mamigbr the fourth or fifth time,
that minister should resign. At stake here is thieficmation or abandoning of
the essence of that institution: it is part anctebof the constructive vote of no
confidence that political confidence must be prestiimetween the prime min-
ister and his/her ministers. A prime minister comgrinciple tie his/her man-
date — politically — to the mandate of his/her mii@i, even without the con-
structive vote of no confidence. It is a mistakehiok that in countries, where
ministerial responsibility is defined in a traditel manner, it is possible to
secure the resignation of a minister with a censupéion against the will of
the prime minister. In countries like that the pmagd political confidence
between the prime minister and his/her ministeasiserted by political means,
while in countries committed to the constructivaevof no confidence, by le-
gal means. Let us stress that the constructive ebt® confidence does not
mean relinquishing the political responsibility iotlividual ministers. Minis-
ters have the obligation to respond to questiomsiaterpellations in the Par-
liament, etc.

The constructive vote of no confidence has beevirggits purpose: over the
past 15 years Hungary has not experienced any raapbiprotracted govern-
ment crises and the parties in majority retaineif thovernment position. That
process has not been broken by the related caiwstili provisions, but a law
adopted in 1997 on the responsibility of ministéfbat law defined a time
limit of 30 days for the resignation of a prime mter. As we will see in more
detail below, later on a confused constitutionglaion occurred as a conse-
guence. Suffice it to mention here that the lawceoned contradicted the con-
stitutional objective of the constructive vote af oonfidence, because it has
lengthened government crises. (Let us emphasiggivarnment crisis is not
identical with a constitutional crisis; a governrnerisis is resolved in compli-
ance with constitutional rules.) An example was ¢hange of government in
Hungary in the summer of 2004. (The former primeistér resigned in accor-
dance with the relevant constitutional provisiopst the president of the re-
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public only appointed the new prime minister aftez thirty-day ,resignation

period” elapsed, as required by the law on ministaesponsibility. In the

meantime, the constitutional status of the primaistér, who had resigned,
was unclear.)

There is only one open question concerning theeptegay constitutional
regulationof the institution of the constructive vote of canfidence: what if a
parliamentary majority does not accept a persoomaeended by the president
of the republic for prime minister? Article 63 diet German Constitution
(which the framers of the Hungarian Constitutiomsidered as an example)
provides for such cases: ,If the person elected-@teral Chancellor) obtained
the votes of the majority of the members of the distag, the Federal Presi-
dent must appoint him within seven days from thectwbn. If the person
elected did not receive this majority, the Fed@nadsident must within seven
days either appoint him afissolve the Bundestéagrhe framers of the Hun-
garian Constitution have not adopted this provisishich, by the way, is re-
garded as a procedural stipulation belonging taasertion of the constructive
vote of no confidence. Note that if the presidehthe Republic of Hungary
had the powers to dissolve the National Assemblgpgoint a minority prime
minister, he/she would have a much stronger caonistital position, than what
is the case today. (About half of the principalitical forces would have never
accepted such a formula.) Under such conditiorsgrisn of the constitutional
rule that the prime minister of the time must erjog confidence of the major-
ity of the National Assembly, cannot be consideskjant in terms of consti-
tutional law. In case the National Assembly ,malthe appearance” of ac-
cepting the recommendation of the president ofrémeiblic, but immediately
after that introduces a censure motion againsti@mzthen the prime minister
wins his/her office ,without the good offices” did president of the republic.
Fortunately, in Hungary it has not occurred yett tee National Assembly
failed to elect a prime minister in the absencthefrequired majority.

Under the conditions of the constructive vote of aumfidence the right of
Members of Parliament to submit interpellationssprees the responsibility of
the Government and the ministers in a way thaediffrom the usual pattern.
Let us add: over the past one and a half decaddsigary the right of inter-
pellation has had some specific offshoots. As ivédl known, interpellations
and parliamentary questions are instruments ofsthgervision of legislature
over the work of the executive power. Hence, itofek that it is typically used
by Members of Parliament of the Opposition. HoweuweHungary Members
of Parliament of the government parties have alserpellated their Govern-
ment and its members. Yet, a closer look at thaserpellations shows that
they offered the opportunity for the Governmenttar MP concerned (or both)
to show off their ,serious efforts,” that is, thexere PR.
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Interpellations and questions are not the only whgsNational Assembly may
call the Government to accoutReportingis another way. Before the change
of regime the Hungarian Constitution, just as thfabther Communist coun-
tries, obliged numerous state organs to reporttatheir work for the supreme
organ of state power. There were diverse legatioelships between the Na-
tional Assembly and the addressees of that obtigafihose organs were under
the obligation to submit a report, because stateepavas unified and indivisi-
ble, and there was consensasprinciple on the undisputed primacy of the
National Assembly. Today, the obligation to reportthe National Assembly
concerns the Parliamentary Commissioner for HumigihtR, the President of
the State Audit Office, etc. Article 39 (1) of tRenstitution provides that “The
Government is responsible to the National Assenfibiyits operation and is
required tosubmit regular reportto the National Assembly about its work”
(author’s italicy. The individual ministers are also under the gelnebligation

to report about their work, which is not in fullrh@ny with the institution of
the constructive vote of no confidence. Certainslamay also request reporting
to the National Assembly, in such cases the subjettte reports is spelled out
in those rules of law. For instance, the Governnmeust report to the National
Assembly about its programme of legislation andvihg it is implemented.

The Constitution and the other key rules of lawraseentirely compatible with

the obligation of the Government (which dates backhe Communist times)

to report to the National Assembly. The Standingléds of the National As-

sembly has transformed the Government’s constitatiebligation of report-

ing into the institution of aay of political discussiarin case the Government
or at least one fifth of the Members of Parliamesgommend that in writing,

the National Assembly must hold a day of politidigcussion on the broad
political issue defined in the recommendation.Ha tourse of implementing
the Standing Orders, the reports made by persmsalivho have this obliga-
tion according to the Constitution or some other kave to be considered as
reporting Such reports inform the National Assembly aboetsures taken,
inquiries conducted and the activities of some age(Articles 89[3] and 98

[1] of the Standing Orders)

Notwithstanding the fact that the principle of resgibility dominates the rela-
tionship between the National Assembly and the @uwent, the Government
plays a central role in coordinating and influegcithe operation of state agen-
cies. Still, it must operate as the GovernmenhefNational Assembly and not
as that of any party. Examining the question frotheoretical point of view,
we also have the opportunity to quote the concgrmpinion of Laszlé
Solyom, President of the Constitutional Court (GE)that time, attached to
Resolution 53/1996 (22 November) of the CC: ,thehilition on parties to
exercise power directly ...and several provisiongh&f Constitution on the
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prohibition of public officeholders being party meers... are general argu-
ments to confirm that the ‘will of the people’ asnveyed by the parties may
only assume the form of state power via the reptesee bodies.”

Ministerial Responsibility: the ,Destructive” Way of Regulation by Laws

(&) We can describe the constitutional formulation anakctical implementa-
tion of the constructive responsibility as sucaaisSfrue, there have been some
problems with practical implementation, but thaaigibutable to Act LXXIX
of 1997 on the Legal Status and Responsibility afidders and State Secre-
taries (hereinafter referred to with its Hungargmonym: Kjf.). The Constitu-
tional Court has recently requested the amendmfeatpoovision of that law,
yet several reservations can still be raised. din@malies stem from the regu-
lation itself and they might bring about a crisis in constitndl life. That is
what the word ,destructive” refers to in the subtiébove, so it should not be
interpreted as the opposite of constructive respiitg, when no confidence
in the Government is separated from the decisiothercomposition of a new
Government.

When we mention the constructive vote of no comfade we bear in mind the
rules of political responsibility as interpreteccading to the Constitution in
effect. Essentially, it means that the Governmambys the political confi-
dence of the legislature; and when that confidesesdermined, the Govern-
ment loses its mandate.

Responsibility in terms d€onstitutional)law is related to the infringement of
the Constitution, laws and other rules of law. Tfmm of responsibility in-
volves damages under civil law and measures undeinal law, etc.

The legal responsibilityof ministers was first regulated by Act Il of 18B4it
listed acts that may incur calling the ministersaatcount. ,All acts or decrees
that violate the country’s independence, the guaemnof the Constitution, the
effect of the law in force, individual freedom dret sanctity of property...,
appropriating money or other valuables that aremito their trusteeship...,
omissions in implementing the laws or maintaininglic order...” (Article
32).

The Constitution of 1949 — which was diametricayposed to the principles
of Western-type constitutionality — provided thdthg Chair (Deputies) and
members of the Council of Ministers are responsfbtetheir measures and
conduct also individually. A separate law [sic'hlegulate thevay of calling
them to accourt (Article 27)
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Until the constitutional change of regime the inmpémting decree for the said
provision of the Constitution was Act Il of 1978 provided that the responsi-
bility of the members of the Government in termdadfour law, administrative
law, etc. shall be adjudicated under the relevans) yet eventually thgroce-
dureof calling those officeholders to account was merected.

What Act Il of 1848 stipulated about the respoiiisibof ministers was in
force until as late as 1973.

(b) The Constitution presently in force provides (irtidle 39) that the ,Mem-
bers of the Government are responsible to the Gowent and Parliament, and
shall provide the Government and Parliament witores on their activities.
The legal status, compensation and method of atability of Members of the
Government and State Secretaries shall be regutgtadaw.”

The National Assembly had failed to adopt the lafetred to by the Constitu-
tion for a long time. In its Resolution 49/1996 (@8tober) the Constitutional
Court annulled some related rules of law, and dedlahat the omission to
adopt that law violated the Constitution. Next yéat LXXIX on the Legal

Status and Responsibility of Ministers and Stater&aries (Kjf.) was enacted.

Conceptionally, ministerial responsibility involveensequences that belong to
civil law, criminal law, etc. The Kjf. fails to sp#y them. Therefore, provi-
sions of Article 225 of the Criminal Code on crimetated to office have to be
applied. Legislators should have asked themsehesgjtestion, whether there
were any penal categories, where only a ministetbeathe perpetrator. (There
are such categories for the president of the répuidhd the Constitution de-
fines the related procedural rules.) The framerhefK|f. could also have con-
sidered, who is entitled to initiate criminal predengs against a minister in
connection with a crime committed in the courséisfor her official activities.
Restrictions on that account — which may not berpreted as immunity —
could have protected ministers from unjustifiedadsament. (During the pre-
paratory stage of that law, one of the early veisiof the text would have
granted ministers immunity in a similar manner teribers of Parliament,
which is a theoretical nonsense. Immunity has adwaptected Members of
Parliament from executive power. If ministers hadmunity, that could have
produced the constitutional nonsense where, faaimte, it protected the min-
ister of the interior from the harassment of pgliahich that minister super-
vises.)

It would be worthwhile formulating special rules f@n effect removing from
the competence of the executive power) cases whaisters are involved
(investigation and prosecution), because that wgulakantee that also minis-
ters would be called to account if they commit imner, but they could be pro-
tected from unjustified harassment.
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The Kjf. fails to define the length of time whilenainister is legally liable for
his activities after the termination of his or meandate. Neither does the Kjf.
include provisions on who and under what conditiorsy grant pardon to a
minister, who has been called to account undecring@nal law.

The absence of special criminal law regulationfeis even more keenly as,
under the Constitution presently in force, Membefrdarliament as well as
non-members may be elected or appointed prime taings minister. Under
the present regulations, the prime minister andsta@rs enjoy immunity if they
are Members of Parliament, but those members ofGinernment, who are
not Members of Parliament, do not have immunity.

(c) The Kjf. fails to regulate certain action in theld of criminal law that such
a law should, and to which the Constitution graerstlement. However, it is
excessively eager, relative to certain constit@ioprovisions connected to
members of the Government and state secretarie® giwidens the circle of
the subjects covered by such a regulation: in eatdib regulating the respon-
sibility and legal status of members of the Governimthe political and ad-
ministrative state secretaries, it also reguldbesd questions concernidgp-
uty state secretarie he motivation behind this is not quite clearisfiormula
undoubtedly lends prestige to the rank of depusyessecretary, however, it
indicates the erosion of a theoretical and pralchoederline between two divi-
sions of executive power: public administration &mel governmental machin-
ery. Appointments in public administration are manter the law of public
administration, while appointments in governmerd¢ arade under constitu-
tional law.

The pivotal principle of the Kjf. is that it creata relationship alongside the
one that connects the National Assembly and the beesrof the Government.

This other relationship shows the characteristicpublic administration and

public service, and it covers the members of thee@unent, the political and

administrative state secretaries and deputy staietries. The framers of the
Kjf. posit that there is a labour relationship amdhe persons involved. The
law provides that, unless otherwise provided, theister's employer is the

prime minister. [Article 10 (2)] There is some imsistency here, however, as
no one is named to exercise employer’s rightslatioa to the prime minister.

The way the Kjf. regulates said issues elicitsghestion: is it possible to apply
the rules of public administration, civil servicadaemployer-employee rela-
tionship to the executive power? Note that it iplieitly forbidden under Ger-
man law — and that is not incidental.
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From the viewpoint of constitutional law, the applion of the rules of public
administration and civil service to the governmeésthere (which belongs to
the domain of constitutional law) is questionaliead least two points.

(1) Responsibility in public administration and in itiservice mainly
works in terms of hierarchy, yet ministerial resgibility lies outside
the realm of super- and subordination. Legally kimgp a minister
may not get orders from the legislature, the Gawvemt or the prime
minister. An interpretation that works otherwisedsomed to ruin
ministerial responsibility.

No minister may elude responsibility claiming thatshe acted (or did
not act) at the order of the legislature or thenpriminister. In the pre-
sent Hungarian constitutional system the Governnmnthe prime
minister may assert their will through political ams or through indi-
rect constitutional means. For instance, the pessiodf the republic
appoints or relieves ministers at the prime ministeecommendation.
In case a prime minister is unable to assert hiseomwill through po-
litical or constitutional means, the use of legaams or issuing orders
cannot help. The principle of political solidarity which has to be
taken as granted in the relationship of the prini@ister and the min-
isters — must not be confused with super- and slifation in a hierar-
chy.

(2) The other consideration is related to theciplinary right which is
part of the employer’s rights. In case a prime si&n exercises em-
ployer’s rights over the ministers, he/she may aidyso by curtailing
the powers of the National Assembly. In other wottie legislature
loses the powers to call the executive to accomhich means the ex-
ecutive will judge its own deeds.

The Kjf. includes provisions about the financiaspensibility of min-
isters. It fixes the limit of compulsory indemnéiton at the minister’s
pay of two or six month. Note that the harm a nt@risan cause might
run to tens of millions of forints or more. The Kfefines the princi-
ples and rules of calling ministers to accountdirially, just as in the
civil service: the minister's liability for damagds decided by the
prime minister at the recommendation of the digafwly council. As
the National Assembly is excluded from this procebs executive
power judges its own acts; and it may even exoadtself from re-
sponsibility.
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(d) Referring to the prime minister, the ministersitetsecretaries and deputy
state secretaries atate leaderghe Kjf. uses a terminology that is unusual in
classical constitutional law. The Kjf. divides sté¢aders into two grouppo-
litical leaders the prime minister, ministers and political stageretaries, and
professional leadersadministrative state secretaries and the depatg sec-
retaries.

(e) The introductory part of the Kjf. defines the cdiwhs of the elec-
tion/appointment of the members of the Governm&ate secretaries and dep-
uty state secretaries, and spells out the rulesmfiict of interestDescription
of the details would run beyond the competencéisfpaper. Suffice it to say
here that a state leader may not pursue an acthatyisnot worthy of his/her
office and the administrative state secretaries andtgepate secretaries must
act free of partisan bias or any other outsideuarice.

The Kjf. refers questions of conflict of interestthe case of the prime minister
to the National Assembly, and in the case of mémssto the president of the
republic. In the first case, initiatives may be mdxy any Member of Parlia-
ment (1), in the latter by the prime minister.

The concept ,unworthy of one’s office” is so gendhat it can hardly be sepa-
rated from the causes that might lead to a voteootonfidence against the
Government, which under Article 39/A of the Constiin, may only be intro-

duced by one fifth of the Members of Parliamentaitandidate for a new
prime minister is proposed simultaneously. Any Membf Parliament, how-

ever, may claim that a prime minister has actea imanner that is unworthy of
his/her office, and in such a case the sponsohefriotion does not need to
recommend a new prime minister. If it is a censnotion by Members of Par-
liament, it has to be sponsored by one-fifth of Heuse and an alternative
prime ministerial candidate must be put forwardijlevit is next to impossible

to differentiate among the causes of the variousamg at removal. In our

opinion, what we have here is a new form of thdituntson of no confidence,

because as long as a censure motion is tabledctivity of the prime minister

is ,assessed’ only by the Member of Parliament, whbmits the motion at
conflict of interest. A censure motion, just as wigeconflict of interest is es-
tablished, may incur the termination of the primmister's mandate. Such a
regulation of the conflict of interest in the carttef the constructive vote of no
confidence may raise questions of constitutionality

As far as a conflict-of-interest motion againstmanisteris concerned, it may
not be tabled by the National Assembly or Membdr®arliament. Only the
prime minister may do so, what for practical pugss identical with discipli-
nary rights. In principle, the prime minister mast aontrary to the intentions
of the National Assembly: theon-submittalof a motion about conflict of in-
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terest, or a negative decision on that questiommaamunity for the minister.
If such decision latitude were transferred to thesplent of the republic, that
would inevitably implicate the head of state intigan politics.

() The Kjf. complements constitutional provisionstba way a prime minister
and ministers receive their mandate and the way ferminated. It defines
rules of procedure including time limits, which oaih be found in the Consti-
tution. For instance, a prime minister, or the Goweent, may tender
his/herl/its resignation — to be submitted to thesjtent of the republic and
addressed to the Speaker of the National Assembly requestinghirty days
of notice (Article 7) Ministers, etc., may also tender thesignation with
thirty days of notice.

Said procedural rules prove that the framers oKijfieonly had considerations
and principles of public administration in mind. @hthe Kjf. was challenged
with reference to the letter of constitutional laive Constitutional Court voted
in favour of the petition. Decision 884/B/2004 bktConstitutional Court an-
nulled the Kjf's provision about the thirty daysotice. Let us add: the Consti-
tution does not authorizéhe National Assembly to formulate procedural sule
for the termination of the mandate of the primeistar and the ministers. That
is not theonly cause, why said provisions are unconstitutionhé $ame con-
clusion can be made upon subjecting the Constituiioa systems analysis.
Theraison d’étreof the institution of the constructive vote of confidence is
to limit any government crisis that is concomitemf change of government to
the shortest possible time. That was evidentlyhenntind of the framers of the
Hungarian Constitution, when they adopted it. Th@/igion in the Kjf. that the
prime minister may resign from his/her office wittirty days of notice length-
ens the government crisis related to such a resigmavhich causes uncer-
tainty in the operation of the governmental machjine

The Kjf. includes detailed provisions about the paipisters are entitled to
during and after their tenure, yet it is silenttbe conduct they are expected to
pursue after their mandate entistheprivate sectopeople in senior positions
often get considerable severance pay on leavirg ¢benpanies, as their for-
mer employers expect them not to join competitandi. In a similar manner, it
would be desirable to regulate past ministers’ cohdnd oblige them to keep
official secrets, refrain from using inside infortio& for private gain and/or to
the detriment of the stateat leastin proportion to the size of the ,severance
pay” they get. As the Kjf. includes no provisionoab such expectations, it
seems that the money ministers get on leaving puait is simply a compensa-
tion.
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Those and other reservations about the Kjf. areertivein enough to justify a
thorough constitutional examination of that law.eTgovernment crisis Hun-
gary experienced in 2004 has been resolved. Oyediue remark is that the
only reason why that government crisis did not keéeainto a constitutional
crisis was thanks to the wisdom of the presiderthefrepublic. But however
important the human factor is in the life of a cynit is an axiom of consti-
tutionality that power conflicts should be resohiadcompliance with pre-es-
tablished norms.

The Formation of the Government

Hungary’s Constitution provides that ,the Parliatnsimall hold the vote on the
election of the Prime Minister and on the adoptdrthe Government’s pro-
gramme at the same time. ... The Government is fouped the appointment
of the ministers.” (Article 33 of the Constitutio®gid provision was first in-
cluded in the Constitution based on Act XXXI of 898n the Amendment of
the Constitution. It tied the Government to thetypgiparties) in majority
through the National Assembly and not in a direanner. That formula was
taken over by Act XL of 1990, which introduced tbenstructive vote of no
confidence. Today the phrase ,government programrize to the formation
of the Government” is regarded as a contradictioddfinition. Partly in con-
nection with the role a prime minister candidatayplduring the general elec-
tions, it is doubted, whether the parliamentaryevstiould be held simultane-
ously with the adoption of the programme of the &awment. If the pro-
gramme of the Government were adopted later, iesa improvised manner,
the newly appointed ministers could take part anghrliamentary debate of the
government programme that would realistically as¢les state of the country.

The Compoaosition of the Government

(a) Neither the Constitution, nor the Kjf. carry réstibpns on who may become
a member of the Government: Members of Parliamadtreon-Members are
equally eligible. The philosophy behind that isn@ake it possible both for
experts on constitutional affairand politicians, who are not directly associ-
ated with the majority party (partiesd become government members, irre-
spective of whether they are MPs. Consequentlyygpkiaciple of the separa-
tion of powers is not honoured: people, who paitite in the executive power
should not take part in legislation. We cannoteaibjections against that.
However, we find it objectionable that Hungary'gdé system fails to be con-
sistent on that point. There is a flagrant contigain: ministers, who are Mem-
bers of Parliament enjoy immunity, whereas those wate not MPs do not.
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That contradiction may not be resolved in a wayhictv was originally pro-
posed by an early draft of the law on ministeredponsibility — to extend im-
munity to all ministers. It follows from the histoal and theoretical logic of
the institution of immunity that the Members of lRanent need to be pro-
tected from harassment by the executive power,ish#te Government. Under
the present legal conditions it may not be rulet far instance, that the tax
authority is carrying out an inquiry in the finascef the minister of finance,
who oversees the work of the tax authority. As aseguence of a mistake in
legislation, in such cases the prosecutor’s offices not have exclusipewers
of investigation. (The prosecutor’s office has esole powers of investigation
relative to,inter alia, the officeholders elected by the National Assegmipbt
the ministers are not elected by the National Asdgnthey are appointed by
the president of the republic.)

In Hungary, before 1990 the Council of Ministerslirded, in addition to min-
isters who headed the ministries and ministers awittportfolio [who were
officially called ministers of statepfficeholders who headed certain commit-
tees That state of affairs was maintained even by XXI| of 1989 with the
proviso that only ministers could be appointedi® head of those committees.
Thus, ministers could either lead a ministry orch@acommittee or national
office. What really mattered — this was the officiplanation at the time —
was that they should be ministers. In our viewthatt time the assertion of
ministerial responsibility was not consistent.

Act XXXI of 1989 repealed the position afeputy prime ministerand that
helped rendering ministerial responsibility morasistent. The post of deputy
prime minister was incompatible with traditional 8¥%ern principles of ministe-
rial responsibility, and it evidenced that the stagencies were directed by a
single party, and that the pattern of public adstimation reflected the public
ownership of the means of production, and that stiilgis were arranged in
compliance with the branches of the economy. Eaghuty prime minister was
responsible for some ministry and had the powensstouct ministers.

Act XXXI of 1989 did not make it compulsory to eslish a separate post of
deputy prime minister, yet it enabled the prime istér to appoint one of the

ministers of state to substitute him, if need l@ver the past one and a half
decade the idea to re-establish the post of dgminye minister in the Consti-

tution has kept re-emerging, as for instance whertdxt of a new constitution

was drafted.)

The title minister without portfolids a product of the constitutional change of
regime. The Constitution does not limit their numbérticle 37 (2) of the
Constitution stipulates ,, The ministers without olib shall attend to the re-
sponsibilities determined by the Government.” A ister without portfolio
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may head an organ of public administration. Fotainse, Act LI of 1990
commissioned a minister without portfolio to overghe work of the national
security service. In our view, the idea behind t#oamula was to relieve the
prime minister from direct political responsibilitiost recently, the title of
minister without portfolio has been receiving tteang acceptance as that of
ministers.

Is the Government a Collegiate Body?

When examining the structure of the Governmenthaae to take two contra-
dictory points of departure into consideration.

(1) Traditional Western approach differentiates betwseo attributes
of the Government in constitutional law. From aalegoint of view,
the Government is not a collegiate body, becausepgosing inter-
pretation would run contrary to the principle ofkpensibility. The
members of the Government may not elude respoitgibiaiming that
they do, or do not do, something at the order ef@overnment as a
body. From the viewpoint of political responsibili{as interpreted
within constitutional law), the members of the Gawaent are at-
tached to one another, and especially to the pritimaster, via the
principle of political solidarity. If political sadlarity is missing, a min-
ister's mandate is likely to be ended.

(2) The case is different witBommunisiconstitutions. Under a Com-
munist constitution the Government is a collegladdy legally as well,

however, the relationship between the prime ministee Government
and the ministers is hierarchical.

The two approaches differ for various reasonstHiescause in Western socie-
ties there are several parties, while in Commueosintries there was just one
party. Secondly, in Western constitutions respalitsitand accountability are
basic assets, while for Communist constitutionsnile¢hod of decision-making
the collegiate principle was regarded as an afsé&t.another question to what
degree were the decisions made by those collelgiaties, genuine or formal.)

In the Hungarian Constitution reference to theegplite nature of the Govern-
ment has been waning. That corresponds to theutisti of the constructive
vote of no confidence, the requirements of multpaystem, etc. However,
other rules of law do not yet sufficiently reflebe transformation of constitu-
tional rules since the change of regime. According(the several times
amended) Government Regulation 1088/1994 (20 Séetgnthe Government
shall exercise its functions under the leadershith® prime ministeas a col-
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legiate body. In decision-making the members ofGbgernment shall have
equal vote. Decisions shall be made by majority,vand in a tie the prime
minister shall have the casting volthe decisions of the Government shall be
declared by the prime minister; etc. In case the teeollegiate body” means
that the Government passes its decisions by mgajeoite, this contradicts the
aspects of the constructive vote of no confidemndsch says that a censure
motion may not be submitted against the Governnmniy, against the prime
minister. The principle of collegiate body is notharmony with the require-
ments ofcoalition governmengither, because if that is asserted, a government
by a coalition of parties would be impossible.

Transparency

The activities of the National Assembly are explyjciand characteristically
public. It goes without saying that those of thev&@oment are not. Neither
would it be a legitimate demand to make governnmeeétings accessible to
the public. However, it is justified to claim tragasency for the whole of gov-
ernmental activity, partly from a constitutionahrfly from a political aspect.
As for the first aspect, it refers to the Governtigerelationship to the National
Assembly, as for instance, responses to interpmiigtand questions of Mem-
bers of Parliament, the participation of governmem@mbers in sessions of
parliamentary committees, etc. Access to data blipinterest is an independ-
ent legal institution that assures the transparexiayne work of the Govern-
ment. Under the same heading belongs the institufahe spokesperson for
the Governmentvhich dates back to the years before the cotistital change
of regime. As can be seen from these referenaassparency — a complex of
legal and institutional components — can best biggd in the context of the
rights of the Opposition.

The assertion of transparency, on the other haamdbe assessed from a politi-
cal aspect. From that angle, transparency is assagt depending on the politi-
cal approval, ideals andterestsof the Government and the ruling parties.

Cabinet, Government Commission, Collegium, AdvisoryBody, Expert
Committee, Government Commissioner

Cabinet government commission, collegium, advisory bodyesk committee

and government commissioner — these are bodiesféioidls appointed by the
Government for specific purposes. The scope of ghiser does not allow a
detailed analysis of their status. We can addmgesigsues in their respect in
general terms. The first one is of a constitutiolaaé character: may those
bodies and officials act independentig-a-visorganizations outside the gov-
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ernment sphere as subjects of public law? The arisvedfirmative only in the
case of the government commissioner. The activifethe collegia, advisory
bodies, etc. are worthy of attention from the vieimp of transparency of gov-
ernmental work.

Article 96 of Government Regulation 1088/1994 (Zpt&émber) provides that
the government commissionacts in the name of the Government and he/she
regularly reports to the Government about his erdotivities. In the past, gov-
ernment commissioners were appointed for spec#itods and with definite
territorial jurisdiction in cases of emergency:ditts and other natural disas-
ters® By now, however, it has become routine to appsirth officials, which
raises several legal and competence-related qusstioterms of rule of law.
Article 2 of Government Regulation 148/2002 (1 Julyentions additional
governmental officials;government emissarieand government representa-
tives,but it is silent about their powers and stétus.

The Tasks

(a) The Constitution contains a detailed list of thev€&nment'sasks to pro-

tect constitutional order, ensure the fulfilmentia#s, direct the work of min-
istries and other organs placed under its direpemsision, etc. The list ends
with a general clause: the Government shall ,attenthose responsibilities
assigned to its sphere of authoritylaw.” (Article 35 [1]) (Author's emphasis)

The intention to provide a detailed descriptiontltd Government's compe-
tence has its origin in the Communist approachrarihing a constitution. We
still have the list following the constitutional aige of regime, apparently in
order to deny some of the earlier provisions. Aamagle could be the provi-
sion that the Government may only monitor, whetther local government
authorities operate in compliance with the law.

It goes without saying that no list of the Govermi'eetasks can be exhaustive.
That is why the list ends with the above-mentiogederal clause. According
to the classical constitutional approach the tadkhe Government are defined
in less specific terms, as for instance: the Gawemt directs the realization of
policies that are defined by legislature, direbis implementation of the coun-
try’s domestic and foreign policy, etc. Underlyitig actual wording of the list
of tasks is the so-calle@sidual principle a government needs to address all
those tasks that the Constitution does not assigmy other organ. A govern-
ment may never elude responsibility with the exdise the Constitution did
not assign a certain task to its competence. Thest@otional Court possesses
guarantees against the abuse of power by the Goeaitn as for instance the
right to decide, whether a case belongs to thensrgapublic administration or
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the courts, prior constitutionality review, the sttutional appeal, etc. When
the Government actdtra viresin its legislative or other activities to the prej

dice of the constitutional competence of anothganror the citizens’ free-
doms, the Constitutional Court may rectify the aiton.

When assessing the Government’s relationship ter @bvernment agencies or
to protect basic freedoms, the Constitutional Capglied the ,residual prin-
ciple” and/or interpreted the competence of the &oment in general ternds.

Let us draw attention to contradictions in the ¢itugonal regulation of the
Government’s tasks. The so-called residual prieciplin contradiction with
the general clause that the Government shall ,dttenthose responsibilities
assigned to its sphere of authority by law”, beeausem the residual principle
it would logically follow that a government actiyitloes not always need to be
attributable to a legislative act. As once Montésguthe great oracle of the
separation of powers, put it, the Government, tkecetive power has its
Lhatural limitations.” Here and now, those limitats are the competence of
other constitutional institutions, the ConstituadiCourt, which guards consti-
tutionality, etc. The contradiction between theideal principle and the gen-
eral clause is most conspicuous in the field ofslagon. As we will detail it
below, according to the law on legislative actisti the Government may issue
decrees without separate legal authorization.

(b) When the Constitution and other rules of law define competence of the
Government, they vest the majority of powers in@wernment, but actually
they mostly depend on decisions of the prime naénidh a similar manner, the
powers of the central agencies of public adminiistnamostly depend politi-

cally and hierarchy-wise on the ministers. Thetreteship between the prime
minister and the ministers is reminiscent of thatiens in a presidential sys-
tem between the president of the republic and hieoministers.

Of outstanding prestige are the positions thakat#led tocountersign acts of
the president of the repubfic.

Decision 48/1991 (26 September) of the Constitatidbourt provides that —
with the exception of the right of appointment defi by Article 48 of the
Constitution (the appointment of top-level judgedhe countersignature of the
prime minister or the competent minister is needdtkn the president of the
republic appoints, promotes, confirms somebodyfiitaor relieves someone.
The president of the republic must refuse to gegogointment, if the condi-
tions required by law are not met. Otherwise, raifusy the president of the
republic is only constitutional, if the presideifittioe republic has a good reason
to suppose that granting approval would gravelyaegér the democratic op-
eration of the government machinery.
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It would be beyond the scope of this paper to ekbara detailed analysis of
the day-to-day exercise of all the powers of the@gboment. Let us restrict our
inquiry to two issues.

Today the institution of countersignature does emiter theentirety of rela-
tionships between the Government, its members hadtesident of the re-
public. There may arise new, yet unregulated canithal issues relative to
powers of the president of the republic, and thay only be exercised with the
participation of the prime minister and certain isiers.

Another issue is theegulation of courtsIn the past, courts were regulated
from outside by the minister of justice and frore thside by court presidents,
who in turn worked under the supervision of the istity of Justice. Under the
new law on the operation of court&drichtsverfassungsgesgtihe work of
the courts is overseen by the National Judiciaryr€d (Hungarian acronym:
OIT), which in turn operates within the organizatb framework of courts.
The focus of this paper being the status and fanstof the Government, we
cannot go into details on that question. Let uséw@x mention that, because of
the said arrangement, the regulation of courtoisnore in the competence of
the Government, whose work is supervised by andhisi accountable to the
National Assembly. In other words, the National é&sbly has no oversight of
that area any more. When it comes to appropriativeg courts’ proposed
budget for the subsequent year, the presidentedbtipreme Court (who is also
president of OIT) has no other option but to engaga demeaning bargain,
which might shed doubt on the organizational iritggf courts. Furthermore,
traditionally, recommendations about the appointmanjudges were made
with the approval of the minister of justice: thergon who made the recom-
mendations, and the minister who countersigned thame accountable for
their decisions to the National Assembly. Under phesent arrangement it is
impossible to ascertain related responsibilities.

How are Decrees Passed?

(a) Some of the issues of the Government's legislagistvities are specific
(and can only be evaluated within their conceptisgatem), others are univer-
sal (and are ascribable to the general state isfiégign)®

Today, the Government may issue decrees (aparttiierpowers it has under
extraordinary conditions) on two grounds: as auteor by the National As-
sembly, or on its own right. As Article 35 (2) diet Constitution puts it:
-Within its sphere of authority, the Government Isligsue decrees and pass
resolutions ... Government decrees and resolutions moa conflict with the
law.” It is not necessary for each government detoebe attributable to a leg-
islative act.
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The way the Government may frame decrees is linfitethe National Assem-
bly’s general powers. The competence of the twddsod not delimited. The
competence of the National Assembly is ,open towalg Government”, be-
cause it may decide to regulate any aspects ofTifee to the above-quoted
constitutional provision that government decreeyg mat conflict with the law,
issues that have once been regulated by law witktifter always belong to the
competence of the legislature. Let us now apprdlelguestion from another
angle. The National Assembly’s exclusive competdaagefined by the Con-
stitution: these are thexclusive legislative subject mattekét, the National
Assembly may transcend the exclusive powers tleaCimstitution defines for
it. The issues thus regulated by laws — which mayc#élled (non exclusive)
legislative subject matters must from then on come under the competence of
the legislature. As could be predicted from thesanises, the number of sub-
ject matters that are regulated by decrees otlaérttinse formulated under the
National Assembly’s authorization has been gragiud#creasing. Actually,
today there are few decrees that are not issudldeb@overnment under the ad-
hoc authorization of the National Assembly.

That state of the formulation of decrees can knbated to historical circum-

stances. Before the constitutional change of regimaePresidential Council of
the People’s Republic (which was a ,rival” of thathbnal Assembly in the

legislative field) had nearly an unlimited competerno substitute the National
Assembly and issue law-decrees. When (after thaegehaf regime) democ-

ratic guarantees were put in place in legislatiegkywand some nostalgia was
felt about the classical traditions of Hungariam&tdutional arrangements, it
was justifiable to restrict the Government’s powtrsssue decrees. Today,
however, such a state of affairs may be questioneskveral grounds:

— Hungary is no exception internationally, whendtnplains about the
insufficiency of the law-making capacity of the ildgture. The modern
constitutional systems have found various respotsdbe problem.

What they have in common is that, when it comeshto number of

rules of law passed, for quite some time it hashean a requirement
that the legislature should play a dominant rolen&ete formulas may
differ but ,adherence to a conduct that is wortliya@emocratic soci-
ety” must be maintained.

— After a country accedes to the European Unioa,pttimary role of
its legislatureweakens for several reasons. The Community lagiyrar
differentiates between the institutions of legislat If a hierarchy be-
tween the institutions of legislation appears &t jadicial decisions
enjoy primacy. Furthermore, Community law overrutagional legis-
lation, irrespective of the source of legislation.
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When asking the question, whether greater scoplel @mugranted for legisla-
tion by government decrees, it needs to be coreidirat,apart from legisla-
tive issues that requirevo-thirds majority parliamentary legislation has been
conducted by the parties in governmefithe expansion of the scope of legis-
lation by decrees would require the amendment efGbnstitution; and the
enactment of a new law on legislation to replaee dhsolete old one would
also require the approval of two thirds majority tbé National Assembly.)
Openness and the scope for debate in the Natiossdrbly differentiate the
framing of decrees by the Government from parliaimgnaw-making. In case
the emphasis of legislation is shifted towardsfthming of decrees, the related
rights of the Oppaosition need to be reconsidered.

(b) The Constitution provides that the Government thasright to issue de-
crees. In my opinion, thpresent legal arrangemert a hangover of the Con-
stitution of Communist times. Under Communism Citasbns presuppose a
hierarchy between the state organs and emphadlieete@ decision-making
instead of responsibility. When examining theomdtizspects of the framing of
decrees by governments, we can find at least twaradictions in the new
constitutional system.

Under classical constitutional law, it is impossilbb assert the respon-
sibility of collegiate bodiesinder constitutional law. (The case is dif-
ferent in Hungary today, because interpellationyg betabled both to
government members and to tBevernments a whole.) The validity
of that long-standing legal axiom will also depent the assessment
under Community law of tort liability.

The coalition government system also contradic@sntyng greater
scope to legislation by government decrees.

Let us conclude: as far as the Government's ldiisleby decrees is
concerned, it would be desirable to stress theoresbility of the
prime minister.That would be justified by general constitutiotelv
and responsibility-related considerations, andHhgyinstitution of con-
structive vote of no confidence, which places thme minister in the
hub of executive power politically and in termsaafstitutional law.
(Today rules of law issued by the prime ministerenthe same rank as
those issued by ministers.)

The Government and the Executive Power

Traditionally, the executive power subordinatediie Government was con-
sidered as unified. With time the functions of palddministration became
increasingly varied, and the system of ministri#ene more differentiated.
Furthermore, certain functions have been outsourced
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The legislature has retained the right to resthietaction radius of public ad-
ministration in certain fields, as for instancetio@al defence. A wide variety
of agencies of public administration has sprun@ng their bonds to the Gov-
ernment are also diverse. From the viewpoint ofstitutional law it is impor-
tant that the National Assembly should always kmwich agency of public
administration to hold responsible politically alegdjally for what happens in
public administration.

Soon after the constitutional change of regimedhssues needed reconsidera-
tion. The theoretical questions of the structur@wblic administration are out-
side the scope of this papg@iwWe will only examine those subsystems that are
defined by the Constitution, namely, the armeddert¢he so-called independ-
ent agencies created by law, and agencies set theb@overnment under Ar-
ticle 40 (3) of the Constitution. (The Governmeasshthe right to place any
branch of public administration under its diregbetvision...)

The functions of the state have been increasinglynai the fields of research,
(electronic) media and sporfsAs a rule, mixed (that is, public and civil) or
exclusively civil organizations are set up to dege those functions. They are
(also) called non-governmental organizations (NG@skhe Hungarian con-
text it would be more precise though to call thewn-stateorganizations. From
the aspect of constitutional law, the relationgbgiween NGOs and the state
can be problematic as for independence, supply fuitds, responsibility for
the use of those funds, etc. In addition, thereagencies that are to a certain
extent independent from the Government (not theegowent, the interpreta-
tion of which in Hungary is uncertain), as for mrste the Central Statistical
Office, and the Hungarian Competition Authority. €éjhare undoubtedly
.purely” state administration agencies, the relagidp of which to theGov-
ernment(the executive power in the strict sense of thenfean be regarded as
special from the viewpoint of constitutional lawragards their responsibility.

The Government and Public Administration

(a) The present version of the Hungarian Constituiga@aciturn concerning the
relation between the Government and public admatish:

— [the Government shall] direct and co-ordinatewloek of the Minis-
tries and other organs placed under its direct rsigien; [Article
35(1)c)l.

— The Government has the right to place any brafgublic admini-
stration under its direct supervision [...] [Artidl® (3)].
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(b) The organs subordinated to the Government usoakyate as ministries.
The way a ministry is structured, and the functitimst are directly subordi-
nated to the minister depend on expectations tavamblic administration and
on aspirations of the government programme.

Division of labour within the government is predgridefined by the National
Assembly: there is a separate law that lists theistnies of the Republic of
Hungary (as provided for by Article 34 of the Catsion). Defining the duties
of the ministries is not a direct task of the légigre: the ministers comply with
the rules of law and the Government’s orders. Tha@sters without portfolio

discharge functions defined by the Government fAetB7 (2) of the Constitu-
tion].

Following the change of regime the new pattern wiistries soon reflected the
changes that have occurred in the economy: thestriad of the economic
branch were dismantled before or during the trammsitThe volume of public
assets dwindled fast because of privatization @pdivatization. A law was
adopted to ensure the autonomy of state-owned auiegaand the State
Holding Company was trusted to handle them. Noa¢ tio minister has been
appointed to supervise the companies that remdimetate ownership, or to
direct the agencies that handle privatization.

Ever since 1990 the structure of government wasifiredd when a new Gov-

ernment was installed. The ministries each ovemgehome affairs, finance,

defence and education have been exempt to changeyater management,
environment, sports, informatics, etc. are now freawlent ministries, now
merged with other areas, now treated as sub-mynistrctions. The ebb and
flow of domestic politics may justify some of thosleanges, yet they weaken
trust in the law, and occasionally there are psiteml objections to certain
decisions, as for instance, when the environmedtveater management come
under a common ministry.

Division of labour within the government systenaipeculiar business. The list
of ministries is laid down in a law, which meansnfiing, dismantling and re-

naming a ministry is in the National Assembly’s gatence. Changes in the
name of ministries involve redeployment of funcépas provided for by Act

LXXXVI of 1998 on Changes in the Competence of Mtars. Certain func-

tions of some ministries are specified in a sepdet.

When a new Government is installed it might causeesdelay that Article 33
(5) of the Constitution provides that ,The Goverminis formed upon the ap-
pointment of the Ministers” whereas a minister mayy be appointed to head
a ministry that is already in operation. Hencdpilows that [in an ideal case]
during the process that leads to the installatioa new Government, the leg-
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islature must adopt a law on the enumeration oigtrias after the election of
the prime minister, but before the appointment dfisters. Moreover, the
legislature must also be aware of the budgetarpgdgmany modification of the
list of ministries might entail.

(c) Government Decree 1040/1992 (5 July) regulate®pieeation of agencies
with national competence. Such agencies are ditdntehe Government, and
each one is supervised by a designated governnembar.

An agency with national competence is represermntearliament and during
sessions of the Government by the minister chavgéd its supervision, and
that minister helps with the work of the head aftthgency. Let us stress, said
government decree stipulates that the minister rgiges that agency inde-
pendently from his/her responsibilities of his/pertfolio.

Whatever status the Government accords to the sxgeatpublic administra-
tion under its supervision and direction, the gowaent members may not be
exempted from the legal and political responsipifdr the operation of those
agencies of public administration. If that were tlmt case, the Government
could relieve such agencies from their legal anlkitigal responsibility to the
National Assembly?

It is a sensitive question, whether a ministereiady to respond to interpella-
tions about agencies of public administration Hratunder his/her supervision.
Two related rules of law: Government Decree 239%71@ December) on the
conception and proposed measures concerning ttefudevelopment of cen-
tral agencies of public administration other thaimistries, and Government
Decree 2013/1999 (21 April) amending it, have fhile resolve that problem,
because they do lay emphasis on the ministersoresipility for the central
agencies of public administration. (The word ,rasgibility” does not even
occur in those instruments.)

(d) Among the agencies of public administration disestibordinated to Gov-
ernment, special mention has to be made of KEH, Glovernment Control
Office, which until a few years ago, operated icadance with Government
Decree 61/1999 (21 April), and presently in accoogawith Government De-
cree 70/2004 (15 April), under the aegis of theiattOffice.

A detailed description of the said government dect@uld be out of place
here. Suffice it to refer that it defines the cotepee of KEHI from two direc-
tions: from the aspect of public money and fronoaganizational aspect. Le-
gally speaking, the controlling powers of KEHI dotwover agencies that are
not subordinated to the Government. However, fonetly KEHI carries out
checks on the use of public money in the privatdose more specifically, on
how government subsidies are used by various vestaompanies and public
foundations.
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At present, the powers of KEHI are related to thothe State Audit Office.
As KEHI acts ,ultra vires” — checks also on ensttbat are not subordinated to
the Government — the question evidently arises thanghe State Audit Office
abides by the rules that limit its powers. The tjoascan be further general-
ized: where are the limits to the interference oblw administrative acts in
processes of the private sector?

(e) The annulment of decisionsf agencies of public administration is an im-
portant component of the relation between the Guwent and public admini-
stration. There are uncertainties in the relateglilegion and its theoretical
foundations. To put it briefly: according to theass$ical constitutional princi-
ples, executive power — as it operates under thablealla” of the Government
— is unified and indivisible. The Government’s resgibility is unaffected by
the fact that the agencies of public administratian be grouped according to
.branches of activity” and as being central agemae county administrative
offices. A Government may only fulfil its relatedsponsibilities, if it has the
right of disposal over the organs that are subatdihto it. That also involves
the Government'’s right to annul decisions thatedtteer illegal or not purpose-
ful. Under Communism, it was considered an esdens&rument of Commu-
nist constitutionality that decisions of agencidspablic administration that
violated the law could be annulled. Since Hungaag heen a multi-party de-
mocracy, legally irreconcilable decisions (in cisey set norms) may be an-
nulled by the Constitutional Court or (in the cadeconcrete measures) by
courts. Consequently, the Government’s right touategally irreconcilable
administrative decisions has become insignifichlttwever, its right to annul
decisions that are not purposeful follows fromrésponsibility for public ad-
ministration, otherwise its responsibility for dgioins, which do not violate the
law could not be asserted. Accordingly, Article (8% “With the exception of
legal statutes, the Government shall annul or anadnkggally irreconcilable
resolutions or measures taken by any subordinditcpauthorities” is, to say
the least, debatable. It is, furthermore, difficiattell how this constitutional
provision relates to those statutes that definaediye the interrelationship be-
tween the Government and the agencies suborditatédas for instance, the
armed forces).

() The formation otounty administrative offices the regional division of the
otherwise unified executive power under the guidaot the Government —
was a logical consequence of Hungary's transitmra tsystem of local and
regional authorities of local government. The dethiregulations about the
kdztarsasagi megbizditommissioner of the republic] were first promuteh

in Act XC of 1990 on Local Government. The parliantzey debate on the
draft of that law caused a major political contnmye The Opposition of that
time gave voice to the concern that the commissiof¢he republic, even if



CHANGES IN THE CONSTITUTIONAL STATUS... 139

his/her functions are purely administrative andiggsional, will assume a po-
litical role, and in such a capacity it will strehgn the Government'’s position
in its tug of war with the local authorities, whialere organized on a political
basis. The Reasoning of the said law also refldwts concern: ,\When regu-
lating the legal status of the commissioner of réggublic it must be borne in
mind that, when defining the outlines of that ington, the framers of the Lo-
cal Government Act took into consideration both ploditical and the profes-
sional aspects of public administration.” Oppositjpoliticians compared the
commissioner of the republic to the old lord lim&st. Even though each
commissioner of the republic was put in chargeewesal counties, opposition
fears were not allayed. The opponents of that keferred it to the Constitu-
tional Court, but to no avail.

Later on, the institution of the commissioner oé tlepublic was replaced by
the county administrative offices, and this removeéd personal touch from
that institution.

(g) At first sight, it is clear that the Constitutiesilent about public employ-
ees and civil service. By contrast, it includesvisions about the personnel of
the armed forces and police: ,Professional membéithe armed forces, the
police and other civil national security servicesynmot be members of politi-
cal parties and may not engage in political adgsit [Article 40/B (4)]

Hence, it follows that the Constitution consideublic administration first and
foremost as an organization. We miss the congiiatirequirement that civil
servants must be politically neutral, and suchquirement could go further
than prohibiting party membershiplt could be required that the civil servants
should be loyal to the Government of the time; g Constitution could also
require that the civil servants should protect gubHministration angbublic
service

It goes without saying that rules of law that avér in the legal hierarchy,
than the Constitution include provisions about phatection of public service
and the politically neutral conduct of civil sertanAs for the latter require-
ment, Act XXIII of 1993 on the Legal Status of Gi8ervants provides that
civil servants may not hold office in political pigss; and it is a part of their
oath of office that they must fulfil their officialutieswithout bias The author

of this paper would like to see those requiremériag incorporated into the
Constitution.
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State Secretaries

The institution ofpolitical state secretarnand administrative state secretary
has direct relevance to the constitutional stafube@Government from several
aspects. Let us now focus on the differentiatiot iaterconnection of the po-
litical and professional aspects of executive pow®hat was the situation
before the constitutional change of regime? Thétin®n of the state secre-
tary was a part of the hierarchy of public admnaisbn, where the Council of
Ministers stood at the top. A state secretary aofistiy — just like the deputy
minister — had the right to substitute a ministdre powers of state secretaries,
who headed agencies of national competence, waryridentical with those
of ministers. They had the right to issurelers

Act IX of 1989 that modified Act Ill of 1973 on tHeegal Status and Respon-
sibilities of the Members of the Council of Minisdeand State Secretaries pro-
vides that state secretaries may substitute misifftefor instance, a minister's
mandate expires, until the election of his/her easor. The office of deputy
minister was still in use in 1989, and he/she calddutize the minister during
sessions of the National Assembly.

Act XXXIII of 1990 on the Temporary Regulation dfet Legal Status of State
Secretaries heralded a radical change. The lawlativthe two aspects of ex-
ecutive power. It assigned the office of politisthte secretary to the realm of
politics and granted the right of appointment te Government. The mandate
of the administrative state secretary was defireéhdefinite, and he/she was
placed to the top of the hierarchy of career @eitvants. It is not the purpose
of this paper to offer a detailed analysis of that. The author is content with
observing that its main deficiency was that it oplgced said offices in a gov-
ernmental context, but failed to consider the nemaents of career civil ser-
vice. (A law on civil servants and public employeess only enacted in 1992.)
Let us add that it would be unfair to blame onlg tieal or assumed deficien-
cies of that law for the fact that its underlyingncept could not be asserted.
Whenever there was a change of government, botlpdliical and adminis-
trative state secretaries lost their jobs, and @hendeputy state secretaries.
Ever since 1990, the newly installed governmergmis the top officeholders
of their predecessors with an almost ,Marxist-Léstinzeal, because they
blame them with political bias. By doing so, themadvertently ,incriminate”
the newly appointed officeholders. This spoils eysthas become a chronic
illness of Hungarian public administration and kservice, because after each
change of government accumulated professional expmy is wasted. We
believe that Governments could compel civil sersantbe loyal to them and
the spoils system could be abandoHe@ntil 2002 administrative state secre-
taries were entitled to about thirty times theirnmtidy pay in case they were
dismissed without a good reason.)
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Another aimof Act XXXIIlI of 1990 on the Legal Status of StaBecretaries
was to adjust it to the requirements of the nevdyalbgovernmental system: the
primary duty of the political state secretary isrépresent the minister in the
National Assembly [Article 3 (1)].

The present rules referring to the members of theeGiment and state secre-
taries can be found in Act LXXIX of 1997 (which hbeen amended several
times). Its first version seems to be uncertaimseerting the requirements of
parliamentarism, also in connection with state etacies (which was partly
rectified by Act XVII of 2002). A political stateesretary may only issue an
instruction for the administrative state secretaviien he/she substitutes the
minister (in other words, the minister’s resporigipremains unchanged); if a
minister is unable to attend a meeting of the Gowemt, he/she is substituted
by the political state secretary. The law doesampower the administrative
state secretary to substitute the minister. It lmammscertained that the relevant
provisions of Act XXXIII of 1990 better assertedethequirements of parlia-
mentarism: in case a minister's mandate expiref5heeould not besubsti-
tuted by the political state secretary; during gowgent meetings a minister
could be substituted by the prime minister or aaothinister of his/her choice;
a political state secretary could attend governmeggtings with a voice but no
vote [Article 3 (2), Article 4].

Let us have a look at the relationship of the malitstate secretary and public
administration. As it turned out, that office habme involved with the lead-
ership of the work of the ministry concerned. Islsrengthened the process
that today several political state secretaries bwmgppointed to the same min-
istry. The Kjf. stipulates [in Article 18 (2)] that political state secretary may
be given specific assignments, which means thahbemay be appointed to
the head of agencies with national competence. Rtospoint of view, |
would draw attention to the changes that have oedun the Cabinet Office.
Today the Cabinet Office’s functions go beyond eimguthe administrative
basis for the work of the prime minister and of @avernment. For all intents
and purposes it gives an organizational umbreltatfe operation of agencies
with national competence.

The regulations abouitular state secretariehave also undergone several
modifications. Originally, that office carried atldnhal rank and status, and
perhaps tasks separated from the routine of padliginistration. However, the
original version of the Kjf. terminated that officdct XVII of 2002 then
amended the Kjf. and restored it, but defined iaa®sition The most recent
version of the Kjf. (according to Article 31/A) prides that the rules relevant
to the administrative state secretary should bdiegppo the legal status and
responsibility of the titular state secretary; tialar state secretary is subordi-
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nated directly (without the mediation of an adnirgive state secretary) to the
minister concerned; unless otherwise provided awaor government decree,
he/she exercises employer’s rights over organiaatianits under his/her di-
rection, etc. The question is evident: is the effaf titular state secretary a
revival of the former state secretary commissioteedead an agency with na-
tional competence?

Government Decree 164/2001 (14 September) on thpsGaf Senior Civil
Servants was (meant to be) a step to consolidatst#tus of the civil service.

In my opinion it would be justified to reconsidendare-regulate the entire
complex of questions related to political, admirisve and titular state secre-
taries in the constitutional context of agenciethwiational competence and
civil service.

National Defence and the Armed Forces

National defence and the armed forces became ansap@mrated from unified
organization and activities of executive power yeamlthe classical history of
constitutional law. In Hungary, following the coitstional change of regime
that process was strengthened by the desire taendga Communist approach
to constitutional issues, and block any Commuritstapts at restoration.

(a) The very definition of theotion of armed forcewas uncertain for a long
time. In line with the Communist approach, the gatg involved all the law-
enforcement agencies, the law and order agenbiesrdntier guards, etc. The
process of differentiation only finished in 2004ndly, Act CIV of 2004 re-
classified the frontier guards. According to theaRming of the law, the fron-
tier guards stand closer to the law and order dgertban the armed forces,
which guard Hungary's territory against outsidaeks. For that reason the law
reclassified the frontier guards from a part of #inmed forces into a law and
order agency. The related chapter heading of thesi@otion has also changed.
The new heading i¥he Hungarian Armed Forces and the Law and Order
Agencies.

The key theoretical questionvgo controls the armed force&dr a long time
related questions were referred to civilian contiidle need to amend the ter-
minology arose after Hungary acceded to the NAT®e Pphrase: ,civilian
control” — which also qualified former career offis to participate in the con-
trol of the armed forces — was replaced by theirement ofdemocratic con-
trol. The term refers to the various levels of conttiog role of the National
Assembly and its committees, the organizationalipedf the Ministry of De-
fence, the role of the state secretaries at thaistry and their relation to the
chief of staff and the commander of the armed fretc.
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As for concrete aspects of regulation, there amedmthree neuralgic questions
of constitutional law in the relationship betweeational defence and the
armed forces on the one hand and the Governmethieosther. All of them are

rooted in the political and historical situation thfe recent past. One such
.foot” is the stationing of foreign troops in Humgaand the stationing and
deployment of Hungarian troops abroad; anotheujnigsorders for the armed
forces in various situations, including the peraddanartial law.

The question of who may issue orders for the arfoerks was a central di-
lemma in the course of the constitutional changeegime. In order to remove
the armed forces from thdirect control of the single political party, and to
avoid that the armed forces should become an imdigpe political factor,
those powers were transferred to the Governmerd.riEw type of regulation
focused on the National Assembly (where the votevofthirds of the MPs are
required for such decisions), the president ofrémublic and the Government.
Soon after the change of regime the Constituti@umalrt dropped the president
of the republic from the trio of entities that mpgiss crucial decisions. (The
minister of defence’s countersignature is neededhi® president of the repub-
lic to act as the commander in chief of the armadds, to appoint and pro-
mote generals, and to direct the armed forcesacgiane.)

According to Article 40/B (3) of the ConstitutiofVithin the framework of

the Constitution, only Parliament, the Presidenthef Republic, the National
Defence Council, the Government and the responsilihéster shall have the
right to command the armed forces, unless otherpiiseided by international
treaties.”

The original text of Article 35 (1) of the Constiton provides that the Gov-
ernment supervises the operation of the armed $ptbe police and other se-
curity organs. The present, revised version usegdaims armed forces, police
and law and order agencies. Such phrasing, acgptdirthe Constitutional
Court, may be interpreted in the way that all tgereies listed belong to the
executive power, and the direction of the operatibrihe armed forces, the
police and the law and order agencies encompatisi® alirectional powers
over the armed forces that, in compliance withl#ves currently in force, are
not expressly vested in the National Assembly dmedpresident of the repub-
lic. The armed forces must be organized and keftamequired state under the
guidance of the Government.

(b) After Hungary acceded to the NATO, Act CIX of 20@8@s enacted, and
that meant the modification of the Constitution.cédingly, Article 40/C (1)
of the Constitution provides: , The Government siaVe powers to authorize
a) the use of Hungarian and foreign armed units bysi®t of the North At-
lantic Council, oib) thedeployment of troops by decision of the North Atlan
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Treaty Organization in accordance with Subparagijamf Paragraph (3) of
Article 19.” Said constitutional provision means exception from Article 19
(3) (j), which vests the National Assembly with thight to deploy the armed
forces within or outside the territory of Hungary.

(c) The fact that the Constitution distributes contreér the armed forces and
the law and order agencies between the Nationamily, the president of the
republic and the Government, may be evaluated frarious angles. One ap-
proach may stressutual and equal inspectidhat checks and balances are in
operation here. Another approach, however, maytifigemutual distrustlt is
not the purpose of this essay to resolve that dilanSuffice it to observe that
the logic applied here is the same as the one wugweeh constitutional powers
are arranged in connection with the period of stditemergency and martial
law. The Speaker of the National Assembly and tlesigent of the Constitu-
tional Court are interspersed as independent abtdvgeen said entities.

The regulation of powers amaktraordinary conditiongofficially called: state
of emergencyylays an outstanding role among the traditionalegomental
powers. There are two neuralgic points here: thoésia to introduce and ter-
minate the emergency legal system, and the decigian powers are vested in
the Government during the period of emergency lsgstem.

As mentioned above: the Constitution is well-batahor identifies mutual
distrust — depending on how one regards it — kaaty the introduction of the
emergency legal system and the assignment of powesach a period. We
have the impression, however, that the regulatits towards restricting the
room of manoeuvre of the Government.

In a case of emergency, when Hungary is endandesedoutside, a National
Defence Council plays the central role. When mhatasv is declared, the
president of the republic assumes decisive powashe may introduce ex-
traordinary measures, etc. One might ask, how ctirakin such a critical

situation of all situations, it is not the Government thai the helm? In such
situations the burden and responsibility of goveoeashifts to an ,artificially”

created body, the National Defence Council andiergresident of the repub-
lic, whereas under ,normal” conditions, the presidef the republic does not
participate in governance. Such arrangement isuahus parliamentary de-
mocracies. The principle of checks and balances mutual distrust — can be
identified also towards the president of the rejpuldk state of emergency is
normally declared by the National Assembly. Ifstgrevented from doing so,
the president of the republic has the right to d@s well. Whether or not the
National Assembly is indeed prevented from actimgd whether or not the
declaration of a state of emergency is justifiedstibe determined collectively
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by the Speaker of the National Assembly, the pesgidf the Constitutional
Court and the prime minister. After fifteen yeafsarliamentary democracy,
it can be said that the effort of the framers @ @onstitution to ensure checks
and balances for periods of state of emergency artiah law between the
prime minister, the president of the republic, 8meaker of the National As-
sembly and the president of the Constitutional Cbas proved to be ,over-
kill”. Historically speaking, the motivations care ljustified: the Constitution
was framed in a manner to prevent the Governmeamh frurning back the
wheels of political history. However justifiablenitay be historically, in critical
situations all those checks and balances may @araihe country, and it would
be next to impossible to tell who is responsiblevibat.

In the years after 1989 the Government’s role sdma¢whanged in the power
triangle of Government, National Assembly and thesjglent of the republic:
distrust in the Government gradually eased, dugh way the situation
changed in world politics. Act CII of 1993 (withoatmending the powers of
the National Assemblygémpowered the Government to evade an attack from
outsidein case the country’s airspace is deliberatelyatéul, there is an unex-
pected air raid or in case of the intrusion of atngeoups. The law provides
that the frontier guards need to be made suitabjgrdtect the frontiers even
before the declaration of a state of emergencye (Gdreer members of the
armed forces, police and the non-military natioseturity agencies are pro-
hibited by law to join political parties.)

Act CIV of 2004 created a new situation by introisigca new category: the
preventive defence situatiolm such a situation — when there is no direct dan
ger of an outside attack, or when Hungary has I fts allied obligations —
the necessary measures may be taken, without déction of fundamental
freedoms. When deciding about the introduction pfeventive defence situa-
tion, the National Assembly is free to determine lkngth of such a qualified
period and, simultaneouslit, empowers the Governmettt ward the danger
off or take measures necessary to fulfil Hungaajfied obligations. Moreover,
the law empowers the Government — when the comditiaf the preventive
defence situation are fulfilled, after it initiatede declaration of a qualified
period and until the National Assembly passes dsigion —, to take all the
measures ensuring that public administration, Hriagaarmed forces and law
and order agencies can fulfil all the tasks netaesl by the danger threatening
the country or required by Hungary's allied obligas. However, on the
whole, the regulations referring to the state oérgancy and martial law have
not been modified over the past fifteen years.
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The Local Authorities

In the first year after the constitutional chan§esgime, the local government
authorities were the councilgafacs) which Hungary inherited from the
previous regime. There was consensus on the neednganize them into self-
governing local authorities. At closer look, howewhe exact notion of self-
government was rather hazy at the time. Back irB,188 opportunity existed
that the state-owned enterprises would shift imipleyee ownership. That is
why the autonomous business organizations wereualderstood as belonging
to the notion of self-governments. The law on loe&d regional self-
governments was only adopted after the generali@bscof 1990. It could be
foreseen already in 1989 that the system in whiehdouncils were closely
subordinated to the Government would be radicalipsformed and replaced
by autonomous local authorities. The first stephiat direction was taken with
Act XXXI of 1989. Its Reasoning stated that it wdbwliolate the principle of
self-government if the Council of Ministers attemgbttodirect the work of the
councils. Consequently, that provision was repealed

In time, theallocation of financial resourcegained increasing importance in
influencing the work of the local authorities.

The Operation of the Government

It is understandable that the Constitution hatelitb say about the operation
and organizational set-up of the Government. Tiyallegion in this case fo-
cuses on responsibility, because responsibilityoddssthe details of organi-
zation and operation. To put it simply, when it @snto the Government, what
matters is nothow decisions are made, but that responsibility fopsh
decisions should be accountable before Parlianfévat is why the Constitu-
tion leaves itas a ruleto the Government to define the detailed rulestsof
organization and operation. (Traditionally, it wagy the Parliament that could
adopt a legal instrument about itself. It is a tledioal question, whether rules
adopted by the Government about its own operatan lie considered legal
instruments.)

Since the constitutional change of regime everydaowment has amended the
by-laws it inherited from its predecessor, in ademce with the requirements
of its platform and coalition arrangement. The taguneeting ofadministra-
tive state secretariesvhich precedes meetings of the Government, has he
lasting institution, one that each Government hasohred since 1990. (It
would be incompatible with theethodology- and the scope — of this paper to
consider the question to what degree is the buedwh opportunity of gov-
ernmental work shifted from the Government to treeting of administrative
state secretaries.)
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The question may arise, whether there are compsradnhe proceedings of
government sessions, the regulation of which woled a legal instrument of
a higher rank than a decree. We do not know of #nguch components

existed, they should belong to issues that onlyadeha simple majority of the
National Assembly, and it would perhaps only poseoitine task for the

government majority after election time. As fartls proceedings of the work
of Government are concerned, in our vigansparencyis the prime issue.

The Government and the NGOs

Before the constitutional change of regime, théestagans and those social
organizations that were politically active inteexttprimarily through the

Council of Ministers. Take the example of some Camist countries other

than Hungary: the highest-ranking trade union @fiavas occasionally a

government member as well. Trade unions dischastpté functions in Hun-

gary as well, mainly in the field of social insucanand labour safety. In the
latter area they had the powers to issue regukation

Act Il of 1989 merged under the same heading &l docial organizations”
that had no state functions, andtétrminated the supervision of public ad-
ministration over themlt took some time before that law was implemented
milestone along that road was Act XXVII of 1991, iaelh cancelled the
Government’s right to examine the legality of certsocial organizations.

Following the constitutional change of regime diiatiation began among the
NGOsin accordance with their activitieand their legal status. Act CLVI of
1997 on the Public Benefit Organizations provides legal definition of the
umbrella term NGO, which covemsocial organizationsfoundations, public
foundations, public benefit companies, public bediad national associations
of branches of sports.

The scope of this paper does not allow us to aadlys Government’s relation
to all those organizations in detailLet us briefly mention that Act CLVI of
1997 was less rigid in separating the state andilseantities than Act Il of
1989. On the one hand, the Government (and thesirigs) maintain(s) con-
siderable influence on the NGOs by assigning thablip functions, retaining
the right to establish certain types of NGOs, ofegaa system of direct gov-
ernment subsidies and defining the criteria acogrdo which certain NGOs
may benefit from tax allowances; on the other hahd, Government gladly
cooperates with the NGOs and listens to their contsaelhere are political
documents that corroborate that. Over the paséfiftyears a lot of things have
changed in the sphere of NGOs, yet some of thes md&erring to them are
hangovers from Communist times. For instance, tlay wthe Constitution
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regulates the relationship between state agenc@dN&Os is typical of the

,old” approach: ,In the course of fulfilling its sponsibilities, the Government
shall co-operate with the relevant social orgaiopat” (Article 36) The Con-

stitutional Court has interpreted this provisionaagecommendation on meth-
odology for the Government.”

Article 27 of Act XI of 1987 on the Legislative Rmss provides that the NGOs
and interest associations concerned have the tigtiormulate an opinion
about the bills that are submitted to Governmesetci§lon 10/1991 (5 June) of
the Constitutional Court stipulates that the onois$d obtain the opinion of the
organizations concerned does not render a stahgtenstitutional. The Con-
stitutional Court later modified that position ire€lsion 30/2000 (11 October)
stating that the organizations (some of which héeeright of refusal, others
the right of comment) that are specifically namgdriles of law [not just by
Act XI of 1987 —author's commeftmust be seen as part of the executive
power, and therefore the framers of statutes marstider their comments.

The relationship to theeade unionshas remained a separate complex of issues.
The Government has the duty to coordinate its @alioith Hungary’s about a
hundred trade unions. Act XLVII of 2002 providesthihe National Interest
Reconciliation Council will take over the functio$ the National Labour
Council.

In some modern Western democracies interest asisnsa- including trade
unions — have both the functions of safeguardingrésts and carrying out
political activities. As an example, we can mentithe FrenchConseil
économique et socidlCES), which rallies, among other entities, tradéns.
Until a similar situation arises in Hungary, theM@mment will play an out-
standing role in fostering relations with the trashons.

The Government’s Role since Hungary has Acceded the EU

Hungary’'s accession to the European Union has btoaig epochal change in
Hungarian constitutional law, and it has a fundataeimpact on the Gov-
ernment’s constitutional status.

Act LXI of 2002 amended the Constitution by insagtithe so-called EU clause
and sought to rectify certain constitutional indetencies that were to arise in
the wake of Hungary’s EU membership. Article 6 loéittlaw provides (aug-

menting Article 35 of the Constitution) that ,theo@rnment shall represent
the Republic of Hungary in the institutions of tBeropean Union that require
government participation.” Article 35/A (1) stateb all matters in connection

with European integration, the detailed rules goiey the oversight powers of
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Parliament or its committees, the relationship leetwvParliament and the Gov-
ernment, and the Government’s obligation to disclio$ormation shall be en-
acted by a two-thirds vote of those Members ofiant present.” Article
35/A (2): ,The Government shall present to Parlinhtbe motions that are on
the agenda of the decision-making mechanism ofethaostitutions of the
European Union that require government participation other words, said
amendments of the Constitution authorize the Natidssembly — in connec-
tion with affairs related to European integratiorto-formulate laws on the
rules of theoversight competences of parliamentary committ@esblem
reconciliation between the National Assembly and the Governmeart, the
information obligationof the Government. In fact, the amendment of the-Co
stitution does not authorize the legislator to adhére constitutional provisions
that relate to broadly interpreted governmental grewand related procedural
rules. Technically speaking, that should have bstglated by the amended
Constitution.

However, Act LIl of 2004 on the Cooperation of tNational Assembly and
the Government on EU Affairs (Hungarian acronym:t@K which was en-

acted following said constitutional authorizatiatges not follow the consti-
tutional authorization in every detail. Its Preaenbicludes the key words of
the relevant constitutional provisions: oversightoblem reconciliation and
information obligations in connection with EU affgi however (to tell it in

non-technical language), it cancels the procedwulak that are defined in the
Constitution. In other words, the OKtv. overrulbs Constitution.

Let us have a closer look at that. According to@i&v., right after receiving
it, the Government has to send to the National vibbe every draft of Euro-
pean Union legislation, recommendation and docurtteitplays a role in the
decision-making processes of those EU organs thatate with the partici-
pation of national governments.

However, the OKtv. obliges the Government to disowith the National As-
sembly themes that hasg@gnificant constitutional importancaffairs that need
a qualified majority, the definition of fundamentajhts and duties, provisions
that are in contradiction (!) with the laws in fer€Article 2). As far as said
themes — and other themes — are concerned, therraest puts forward its
draft position,and the National Assembly may adogtasition In that position
the National Assembly identifies the viewpoints,iethit intends to assert in
the course of the decision-making process, reldatecEU-related affairs.
[Article 4 (1), (2)]

In other words, the National Assembly ,responds’tie Government’s draft
position on issues of key importance with a positio
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However, the question evidently arises: to whaalegtegory will such a po-
sition of the National Assembly belong? To whateaxtwill such a position
oblige the Government to do something? Our shawanis: to no extent. Let
us see a more detailed answer, one that is basetheotext of the law
concerned.

The Government formulates the position that itrideto represent during an
EU-related decision-making process after considettie National Assembly’s
position ... If the matter concerned requires a thicds majority of the MPs,
the Government may only divert from the Nationalsé&®bly’s position in
justified cases. [Article 4 (4), (5)] However, dugi the European Union’'s
decision-making process the Government may modiiét original position,
about which the National Assembly formulated itspense — true, the Gov-
ernment has continuously to inform the Nationalekskly about the state of
affairs, and the National Assembly may also modify (original) position
during the process.

To paraphrase those provisions: the European Utkarsions, which are for-
mulated with the participation of the Governmemggpresentative, may over-
rule the Constitution without guarantees, anteced@nconsequences.

That part of the OKtv., which speaks of anothercpdure than the routine
procedure of problem reconciliation between the éboment and the National
Assembly, is constitutionally the most problematat. [Article 4 (6)] In case
the National Assembly fails to adopt a stance abimitGovernment’s position
by the time limit required by the EU decision-makiprocess, the Government
may pass its decision on the position to be reptedein its absence. In such
cases the Government’s opportunities are almogiiad. That is onlymiti-
gatedby the fact that after the EU’s institutions thpemate with governmental
participation have adopted their decisions, thedgaawent gives oral explana-
tion to the National Assembly, if the position &presented diverts from the
National Assembly’s position. In case the differeretween the two institu-
tions touches on a theme, the regulation of whiatien the Constitution re-
quires a decision with a qualified majority, thdre tNational Assembly must
pass a decision about thdoption of the explanation (!JArticle 6 (2)]

We have come full circle: the Government’'s positiarhich it represented
contrary to how the National Assembly respondethto Government’s draft
position, and which the Government ,sealed” with vbte in the European
Union’s institutions, is final and cannot be modifi The National Assembly
may only decide, whether to agree with the Govemismexplanation about
the position the Government represented.
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According to the OKtv., it is impossible to questithe effect and validity of
the EU decision that has been made with the ppaticin of a minister. As far
as responsibility is concerned, the position thm@minister or a minister has
taken as a member of the Council of the EuropedorJthe National Assem-
bly may only evaluate it in terms of general poétiand legal responsibility.

In that connection, the contradiction can be insedaalmost to the absurd:
concerning certain subjects, the Council may byagority vote reject a rec-
ommendation that was put forward by the prime nbémgs of some of the
Member States. Projected back to the Hungariantitatienal conditions, such
a scenario means that the prime minister or a mintgas to assume political
responsibility before the National Assembly for ecidion with which he/she
himself/herself did not originally agree, and ewvested against it in the
Council of the European Union.

Overall, we can state that the OKtv. cannot restieeimportant contradiction
that appears between the urgency of decisions onelted matters, and the
democratic guarantees demanded by the domesticofathe country con-
cerned. On a deeper, philosophical level, we dkintaabout a fundamental
guestion of the operation of the European Uniowal$ clear for the ,Founding
Fathers” of the European Community right from thegibning that a
consensual decision-making process between mullj-pzarliaments of the
Member States could stymie the operation of the i@onity. It has to be borne
in mind that, as far as European Union affairs amecerned, the relationship
between the legislature and the executive poweedsllated along similar
principles in other Member States of the Europenioityas well. The domestic
proceedings of exercising the Government's EU-eelgpowers may not be
allowed to question the primacy of Community lawden any condition.
However, from the standpoint of Hungarian condtindlity, the present state
of affairs is hardly tenable. A mutually acceptabtanpromise formula needs
to be found that satisfies both the requirementhefEuropean Union and the
Hungarian Constitution.

NOTES

1 The author of this paper was a university studemen the following episode happened. A
secretary of the Presidential Council of the PeéspRepublic presented a paper at a
conference. He spoke of the circumstances undechwhilaw-decree on the awarding of
decorations had been adopted a short time beftuwe Pfesidential Council, he said, modified
the recommendation that had been submitted to théyCouncil of Ministers: the medal that
accompanies the highest decoration should be mddgold instead of copper. The
modification was expected to increase costs byptiee of a wedding ring. The secretary of
the Presidential Council told the conference thstt@t time after the modification was made,
a deputy chairperson of the Council of Ministersgnently rejected the modification.
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A paper that analyses the constitutional statiigthe Government faces the following
dilemma: its activities touch on nearly every aspafcthe state’s institutional system. We
cannot be silent about the various ramificationshefissues concerned, yet the scope of this
paper prohibits going into details. That is why tleader will too often see the phrase: a
detailed discussion would go beyond the scopeisftiper.

Even though the relevant provisions of the lawndgback to 1848 were in force, and there
were voices calling for their application, they werever applied. Those, who were called to
account for war crimes and crimes against the Huaggeople under Decree 81/1945 of the
Provisional Government, and were formerly membéthe® Government, declared that their
cases should be referred to a council of delibamaticonsisting of Members of Parliament
instead of the so-called people’s coBee Tibor Lukacs:A magyar népbirdsagi jog és a
népbirésagok (1954-195(QThe Law Applied by the People’s Courtgudapest, 1979, p.
395. In the case of Ferenc Rajniss (who was a remistthe Government of Ferenc Szélasi
from October 1944), the National Council of Peopl€surts (Hungarian acronym: NOT)
rejected that argument by stating that Szalasi fwmker by force, so the continuity of law
was broken. Consequently, the defendant cannot hsideyed a minister appointed in a
constitutional manner, who could request a spdcidtment with reference to any other
crimes by invoking Act Il of 1848. Lukacs, op..cip. 397-398. As for Béla Imrédy and
Laszlé Bardossy, who had been ministers before 1@&iM#944, the NOT considered Decree
81/1945 applicable, because it was seen as a kpeuiae of law by comparison to Act Ill of
1848. ,In what capacity the defendants committeel War crimes and crimes against the
people is irrelevant.”

There is no evidence showing that the court thad timre Nagy (who was appointed prime
minister during the Revolution of 1956) and soméiisfministers, ever considered applying
Act Ill of 1848.

As both the German and Hungarian systems are lwas#te principle of constructive vote of
no confidence, a comparison can be most enlighgenin Germany the Chancellor and the
ministers have individual responsibility. The Fedésovernment as a body is not responsible
to the Parliament. ... The relationship between th@sters and the Chancellor differs from
what is customary in public administration...The wsgbility the members of the
Government have towards the Chancellor, differs fthendisciplinary responsibility of civil
servants. Article 8 of the law on federal ministerplicitly prohibits the application of that
law to federal ministergauthor’s italicy. Jozsef Hargitai: ,A jog és politika hatarvonalan
(Gondolatok a miniszteri felé&ségél)” [On the Borderline of Law and Politics. Thoughts
about Ministerial ResponsibilityMagyar Kdzigazgatds/ol. 5, 1995, p. 279.

SeeZoltan Bansagi: A kormanybiztos jogéllaséardl [Abdle Legal Status of Government
Comissioners], manuscript.

Professor Tamas Sarkdzy, government commissiomerafreform of the governmental
system, published a brief, preliminary summary & lkomprehensive survey of the
organizational set-up, cost management, etc. ofigonent, while the author was writing the
Hungarian original of this paper. Though the prégaper only examines the government in
the context of constitutional law, there is considide overlapping in the findings of the two
surveys. The summary of Sarkdzy's report includesmdtic observations: ,...whether
regarded from the inside or the outside, the ndtwdbministries is in a state of disintegration
... the political decay of ministries needs to betddl... the work of ministries should be
carried out by the civil servants working at thenisiries ... the state should see to the
realization of state tasks and the satisfactiopuiilic needs mainly through the agencies
financed from the central budget ... the unhealthyimgi up of the spending of public money
and entrepreneurial activities should be stoppedWLkien it comes to legal issues that are
discussed in this paper, Sarkdzy is severely atitigThe fact that there are fast-changing
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central agencies of public administration (otheanthministries), and a legion of ministers
without portfolio, political state secretaries la¢ tCabinet Office, government commissioners,
government emissaries and government represergativeneans that certain powers of the
traditional ministries are suspended and/or cerfadwers are duplicated.See Tamas
Sarkézy: ,A Way Out from the State LabyrinttNgpszabadsad March 2005.

For details,see Andras Holl6: ,Az Alkotmanybirdsag tizenot éveFifteen Years in the
Work of the Constitutional CourtMagyar KézigazgatasQctober 2004 p. 596. — About the
activities of the governmersee alsaldzsefPetrétei: ,Kormanyzas és kormanyzati rendszer”
[Government and Governmental System]\it&logatott fejezetek a rendszeres alkotmanytan
korélsl [Selected Essays on Constitutional Studies], edzIbaKiss, Pécs, 1996; Laszlo
Solyom: Az alkotmanybiraskodas kezdetei Magyarorszgddte Early History of Constitu-
tional Courts in Hungary], Osiris, Budapest, 20017®4; Zsolt Balogh-Andras Holl6-Istvan
Kukorelli-Janos SariAz alkotmany magyarazatghn Interpretation of the Constitution],
Budapest, KIK KERSZOV, p. 449.

On the early history of the relationship of thegdent of the republic and the Government
seelstvan Kukorelli: ,The Government and the Presideinthe Republic’ inBalance. The
Hungarian Government 1990-1994orridor, 1994, pp. 97-116.

On theoretical questions and certain developmeiitshe framing of decreesee ,The
Government and Legislation by Decree” Balance. The Hungarian Government 1990-1994
Korridor, 1994, pp. 144-161.

For a review of related issusselstvan Balazs: ,A kdzponti kézigazgatas kilondsabkbi
szerveinek szabdalyozasi koncepciéja” [Regulation @ptien of Specialized Central
Agencies of Public AdministrationMagyar K6zigazgatasSeptember 2004, pp. 513-528.

See,A tudoményos forradalom hatisa az allamszerviefiédésére [The Impact of Scientific
Revolution on the Development of the State Machhefjlam és IgazgatasNovember
1968; Gabor TeimerA kormanyzattél fliggetlen szervezetek beillesztésagyar allamszer-
vezetbe a tudomanyban, médiaban és a spoftdaw Agencies Independent of the Govern-
ment Adjust to the Hungarian State Machinery ineS8ce, Media and Sports], EU-Studies,
vol. 4, National Development Office, Budapest, 2Q8#,597-636.

As for the conditions under which the agenciepudflic administration other than ministries
operateseelmre Verebélyi: ,A nem minisztériumi jogallasu kiimti kbzigazgatasi szervek
reformja” [Reform of Central Agencies of Public Adnsimation], Magyar Kozigazgatas,
December 1997, pp. 705-712. For a report aboutarelseon the relationship between the
Government and public administration during the@k98eelmre Verebélyi: ,A kormanyzas
és kozigazgatas reformjanak tervezete” [Draft of fReform of Governance and Public
Administration],Magyar KdzigazgatgsApril 1996, pp. 193-229.

On the neutrality of public administraticsee Istvan Gyorgy: ,Kézszolgalat és politikai
semlegesség ma Magyarorszagon” [Public ServicePalitical Neutrality in Hungary Today]

in: A demokréacia intézményrendszere Magyarorszdg@hae Institutional System of Democ-
racy in Hungary], Hungarian Academy of Sciences, @&a$t, 1997. Lajos drincz: ,A
fuggetlen és semleges kozszolgalat lébégei Magyarorszagon: eredmények, hianyossagok,
perspektivak” [Potentials of an Independent andtidéCivil Service in Hungary: Achieve-
ments, Deficiencies and Perspectivdglrsadalomkutatjsos. 1-2, 1997.

Seeprevious note.

SeeAgnes Simko SariA kormanyzat és a civil szervezetek kapcsolataoeszéri lehetisé-
gei [Modern Potentials in the Relationship between tliweEnment and the NGOs], Papers
on the EU, vol. 4, National Development Office, Bpdst, 2004, pp. 561-596.
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SUMMARY

Changes in the Constitutional Status of the Governent
since the Change of Regime
(From ,Our Party and Government” to the European Union)

JANOS SARI

The essay examines how the constitutional stattisedflungarian Government
evolved during the one and a half decades aftepdfigcal changes of 1990.
The most important change was that the Governmastmade responsible to
the Hungarian National Assembly (1989), and thestoitive vote of no
confidence was introduced (1990). As time went the requirements of
Western constitutions were gradually asserted inoua aspects of the
Government’s organization, operation, its relatiorpublic administration and
local governmental authorities. That process wases¢hat disrupted by the
adoption of Act LXXIX on the Legal Status and Resgibility of Ministers,
which for practical purposes implemented civil senv responsibilities for
ministers. Some of the laws that did not complyhwitte Constitution were
later partly annulled by the Constitutional Couttter Hungary acceded to the
European Union, further changes attracted attenfian LIl of 2004 on the
Cooperation of the National Assembly and the Gawvemt on EU Affairs
cancels certain procedural rules that are defineithé Constitution, which in
effect means that the law concerned overrules thes@ution.
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RESUMEE

Entwicklung der verfassungsmigen Situation
der Regierung nach dem Systemwechsel
(von 'unserer Partei und Regierung’
bis zur Europaischen Union)

JANOS SARI

Die Studie gibt einen Uberblick tiber die verfasamgRige Situation der un-
garischen Regierung in den seit dem Systemweclkgghmgenen 15 Jahren.
Die Anderungen von groRter Tragweite waren eintyséie Schaffung der
Verantwortung gegeniiber dem Parlament (Landesvenkarg), andererseits
der Ubergang zum System des konstruktiven Misstisuggums in den Jahren
1989 bzw. 1990. Danach wurden an verschiedenent@umnles Aufbaus der
Regierung, der Funktion im Verhaltnis zur Verwajumd zu den Gemeinden
usw. die Bedingungen der klassischen Verfassunggh®ifd stufenweise er-
fullt. Dieser Prozess wurde durch das Gesetz NiXIXXvom Jahre 1997 tber
die ministerielle Verantwortung gewissermaf3en umtahen, da es im we-
sentlichen die Verantwortlichkeitsprinzipien desaBgentums in der Regie-
rung zur Geltung brachte. Diese, nicht einmal derfadssung entsprechenden
Regeln wurden vom Verfassungsgericht teilweisenfihtig erklart. Die neu-
este Anderung hinsichtlich der Zustandigkeiten Begierung wurde wegen
des Beitritts zur Européischen Union notwendig. Besetz Nr. LIl vom
Jahre 2004 Uber die Kooperation des ParlamentdaniRegierung in Angele-
genheiten bezuglich der Union hebt — im Allgemeiretiejenigen Schranken,
Kompetenz- und Verfahrensregeln in Unionssacheyveelthe die Verfassung
fur diese Sachen gemaR ihrer Natur, und aufgruret Werfassungsmafigen
Bedeutung feststellt.
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