THE FUNCTION OF REFERENDUM S
IN EUROPEAN STATES
THE CASE OF HUNGARY

MARTA DEZSO

Department of Constitutional Law
Telephon number: ( 06-36 )266-2905

For years now, the study of referendums has beéreifiocus of my research;
how to create a balance between direct and regegsendemocracy in a par-
liamentary government. Is the function of referanduo counterbalance deci-
sions that are at the discretion of governmentgraposed by Dicey, or can
the institutions of direct democracy also serveepfburposes in the constitu-
tional arrangement of countries? Are referendunusthrir use dependent on
the form of state and/or government concernedsat the political culture,
traditions or even the political balance of powethe day that determine the
rules of referendums? The following, somewhat leypgpaper addresses those
guestions. Let me first enumerate the main idedlseoéssay.

Whether they are monarchies or republics, mosthef dountries of Europe
have parliamentary government. Throughout Europekdy figures of ration-
alized parliamentarism are prime ministers, or t&E#$sn, presidents. Executive
power is vested in them and in the power centreravtieey are embedded: the
governments that enjoy the confidence of a parlidarg majority. As the
supervisory function of parliaments has been chrapdiypically waning, the
question keeps arising: what instrument can effelstimonitor the operation
of the executive; are there constitutional insttus and decision-making
mechanisms that can rectify and/or counterbalamti®itiual decisions of gov-
ernments?

Two hundred years after the institution of the reffielum (plebiscite) was first
incorporated into the French constitutional procéks final decades of the
twentieth century witnessed a renaissance of nefieir@s in the countries of
Europe. This was due to both the transformatiomhef political map of the
continent and to the paradox that the processigegfration and disintegration
had accelerated in the western and eastern parBEumpe simultaneously.
Such phenomena made it inevitable to come up wattisibns that enjoyed
new or greater legitimation. When in 1992 the stateWestern Europe signed
the Maastricht Treaty and thereby formed the Ewmopénion, they strength-
ened integration and moved towards federative foshe same time, the
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countries of Central-Eastern Europe left the fetilema they had belonged to
and replaced the status of member state with thatdependent nation-state.
That the number of referendums grew steeply caaxpkined by the historical
changes that have taken place across Europe,¢héhfd numerous states as-
sumed sovereignty for the first time [in centurjesid that in countries where a
new constitution was framed, it required enhanegjitimation. It would be a
mistake, however, to conclude that referendumsénatiawvide currency, or that
they have become an institution whose importan@larges that of parlia-
ments, or that they play a crucial role in moniigrthe work of governments.

Popular representation and direct democracy areataioetypal forms of state
power. Their emergence in the Modern Age and ttamstitutional regulation

are based on the principle mbpular sovereigntyn Western-type democracies
popular sovereignty is a source of legitimation tfee implementing structures
of power and the constitutional arrangement of ¢hantry concerned. The
constitutions of various countries express thisiigea variety of ways, as for
instance: the people are the source of poweroaliep derives from the people
or, as the Hungarian constitution puts it: ‘In fRepublic of Hungary all power
belongs to the people. The people exercise theersmnty through elected
representatives or directly.’ [Article 2 (2)]

In constitutional terms, both representative demogrand direct democracy
are legitimate forms of the exercise of power. They not alternatives to each
other, and neither of them may be considered awadqnt to popular sover-
eignty or to the exercise of all the rights thatike from popular sovereignty.
Consequently, the institutions of direct democraogjuding its most wide-
spread and highly important institution, the refieh@m, may not be regarded as
alternatives to the exercise of power by electpdasentatives of the people.

There is no contradiction between direct demociauy representative democ-
racy, and it is unjustified to pitch the two againstleather. The very election
of Members of Parliament is a manifestation of didemocracy. It determines
the composition of the representative body andith@izes Members of Par-
liament to pass decisions about public affairdeast while the parliament in
guestion is in office.

During the term of office of a parliament a deaisfmassed by a referendum fits
into the decision-making mechanism in the followimgy. In compliance with
the constitution and at the initiative of personisowhave the right to do so,
citizens make a direct decision about one or séeerarete issues that belong
to the competence of the National Assembly. Thésdet (or opinion) that has
been reached as a result of a referendum may madifgment or rectify deci-
sions of the government or parliament. The fadt teferendums may augment
or rectify decisions of representative bodies takescontinuous and legitimate
operation of representative democracy as granted.
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Hence, it follows that not even in the case of rdirig referendum is direct
democracy identical with popular sovereignty ad thaxercised in its ‘pure
form.” Neither does it meathe unrestricted power of the peopledeciding
matters that belong to parliament’s competenceta@eissues are excluded
from being decided by referendums by law. What asenthe provisions of the
constitution, also bearing in mind the intereststte separation of powers,
guarantee that the rights that derive from popsieereignty should be vested
in the voters in any referendum only inasmuch as ¢bmplies with the coun-
try’s constitutional set-up (and not totally). Thathow referendums become a
key tool of constitutional democracy, a constitnéibinstitution that may act as
an effective counterweight to governmental power.

The essence of direct democracy is that the caizake part in legislation and
administration of public affairs personally. In tbhase of indirect or represen-
tative democracy, people legislate and exercisée g@@wer through their
elected representatives. Just as the notion ottddemocracy, as based on
popular sovereignty, has become inseparably asedaiith Rousseau’s name,
the importance of creating the institutions of es@ntative democracy and of
the institutional safeguards has become one wihodguvre ofMontesquieu
He propounds in hig’espirit des lois(The Spirit of the Laws) that in a free
state legislative power is vested in all the peolldarge states, however, di-
rect legislation is impracticable. What the peag@anot do on their own, there-
fore, should be done through their elected reptatigas. The evolution of
Western-type societies has justified Montesqui¢héory: representation and
the institutional safeguards cannot be annullegl;vérious forms of direct de-
mocracy cannot substitute them. By contrast, th@®wsa instruments of direct
democracy (especially referendums and popularativés) can augment and
rectify the activities of representative bodies.

In most democratic countries the institutions afedi democracy have been
introduced with the utmost circumspection and vaiipropriate limitations. In
part that meant the acceptance of long-standingnaegts against referendums
(they weaken representation and the governmeny, ¢éinelanger minorities,
they are unsuitable for establishing consensus). éoother factor was the
negative (especially French and German) histoazgkriences. Note that ref-
erendums, popular initiatives and popular vetostricé the powers and com-
petence of parliament and municipalities, whileythee unsuitable for substi-
tuting those decisions of the representative bottias are complex, that de-
mand careful consideration and as such cannot gibbpreduced to yes or no
options, which is customary in the case of refenemsl Bearing that in mind,
special care is usually taken to regulating thetnraportant aspects — as for
instance, the objects of referendums (certain msatiee excludecatx legé,
whether or not the decision passed by a referensimgally binding, and what
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are the limitations to its effect. The rest of thkes, important as they seem, are
technical in nature. True, in many cases these d@ make initiating and/or
organizing a referendum too easy or too diffic{fiRules that refer, for instance,
to determining who may initiate a referendum, hoangnsignatures of support
are required, what is the time limit for collectitigpse signatures, etc.)

As borne out by the constitutional development aésiérn-type societies to
date, the main form of exercising popular sovergigmrealized by the institu-
tions of representative democracy. As a rule, tieen® division of competence
between parliaments and referendums. However, dlaeeipof the people act-
ing as a constituent body, that is the confirmatiba constitution by referen-
dum, is a mandatory limitation to the competencéegislative bodies in sev-
eral countries. There can be other cases wherdngpetence is limited by law
and when it is obligatory to hold a referendum. Biding force of a referen-
dum may restrict the power of representative bodiasjust by limiting the
sphere of objects that they may address and tbeipetence: as for matters
that have been decided by a referendum, it is lyslegjally forbidden for rep-
resentative bodies to address them for a defimite@ (one or two years).

It is difficult to harmonize the classical rules mdrliamentarism with the vari-
ous forms of direct democracy. Even though modemsttutions base the
exercise of power on the principle of popular seignty, they handle gingerly
the instruments that enable the people (the elgtetpto participate directly in
legislation or approve decisions. Throughout thentieth century (and espe-
cially since the 1970s) it was a dilemma of parbaary systems to what ex-
tent to grant scope for forms of direct democraeferendums and popular
initiatives, without jeopardizing the ideals of repentative democracy and the
operation of its institutions by ‘unpredictable’daeamotionally influenced deci-
sions, which are occasionally subject to politioa@nipulation or demagogy.
The opponents of referendums can cite numeroudivedastorical examples,
mainly French and German ones, cases when refarends initiated by the
president bypassed the representative bodies, sudsject to manipulation or
were imposed on the people. Except for a numbemnegftive historical in-
stances, in our era it is undoubted that referemsdiwtfil favourable functions
in parliamentary systems. A few examples: theyused to approve constitu-
tions, resolve territorial disputes, decide thestioa of accession to the EU,
serve as a tool for a democratic transition to ipdtty democracy, etc. Refer-
endums have become widely accepted in connectioh agcession to the
European Communities, later on, to the Europeamidriihat is true even of
the United Kingdom, where a national referendum agld about accession to
the EU in 1975, and neither before that date ner since has there been any
other national referendum in that country.
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In the various political systems, referendums (atfetr forms of direct democ-

racy) are held according to different rules, whitbans they vary in ways of
their adjustment to other key components of théesysoncerned. As for the
Hungarian parliamentary system, in compliance wliga Hungarian constitu-

tion, it is based on the supremacy of exercisinggrdoy way of popular repre-

sentation. In a similar manner to the constituticareangements of other par-
liamentary states, the referendum is an instituti@ant to augment the exer-
cise of power by parliament and to influence parkat’'s work.

The referendum is a basic institution of direct deracy and civic participa-
tion that is used in the course of accepting nation local public matters. The
notion of referendum can be used in a broader andreower sensdn a
broader senséhe referendunis an umbrella term that covers the entire gamut
of the various types of referendums and plebisc@eitiated either by legis-
lature or government, as well as popular vetoes @orllar initiatives.The
referendum is a complex notion also in a narronesrse as it can be classified
according to the group of its initiators, its oltjaad legal binding force. In that
sense, however, the referendum must be demarcaisd the institution of
popular initiative. In the case of a popular irtitia, citizens put forward a rec-
ommendation or a legislative initiative to a remstive body and they expect
that body to pass a decision about the question hised. By contrast, in a
referendum citizens express their opinion prioatgovernmental decision or
they pass a decision themselves about an issubelaigs to the competence
of the representative body concerned. In excepticases the two institutions
may be interconnected, as for instance, when aemdem is held about a
popular initiative.

In constitutional systems the referendum, which special instrument of di-
rect democracy, is suitable for discharging varifursctions. Before enumer-
ating those functions, let me refer to the aboveamead referendums about
the independence of a country or those laying thendation for the sover-
eignty of a country. Such referendums create thmalitions for establishing a
novel constitutional arrangement. Such referend(piebiscites) do not come
under the heading of constitutional referendumsyTlust like plebiscites on
redrawing the boundaries of states, belong to timeaih of international law.

— One of the most important functions of referendusnsupposing that it is
prescribed by the constitution of the country coned, theconfirmationof
the constitutionitself by a referendum. In such cases the bodiflehtto
prepare the constitution, typically parliament, batasionally some other
body with such power, frames the final text, whighhen submitted for ap-
proval by a referendum. The constitution of thertguconcerned may also
prescribe that a referendum should be held notglistt the approval of a
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new constitution but about its major amendmen@ugmentations. As a re-
sult of the referendum, the constitution, or itseamments, may be ap-
proved or rejected. In case the nay votes aredimmhjority, the approval of
the new constitution, or of its proposed amendmedags not take place.
Consequently, in such a case the referendum preslutiange, which
means it acts as a conservative instrument.

— Under certain conditions referendums may assumdutition of consoli-
dating governmeniThat can happen if a government may decide onits o
in advance about questions that are to be subntitted referendum. The
government employs a referendum as a ‘tactical w@aj it serves to
strengthen its position.

— Referendums can also be usedti@ngthen the positionot just of a gov-
ernment, but also of presidentf a president, citing the service of the inter-
ests of the nation, initiates a referendum aboutsue that causes a broad
split in society. In an extreme case a referendamhbecome a tool for the
president to bypass parliament and consolidatéhdrighosition vis-a-vis
parliament.

— We know of a country where referendums may be eyepl@as andrbiter’
to decide a debate between two houses of theddgisl In Ireland, when a
bill is adopted by the House of Representatives| (Biégeann) but turned
down by the Senate (Seanad Eireann), in ten diys’the president of the
republic may initiate a referendum if he/she fitlaiat justified for the good
of the nation.

— Referendums can also become an instrument in théshaf aparliamen-
tary minority. In the case the constitution entitles a certaimiper of Mem-
bers of Parliament to initiate a referendum, thesMvho are in the minor-
ity in a legislature may also influence legislatiwerk through a referen-
dum.

— Finally, the directly democratic component of refedums: the popular
decision itself may manifest itself tangibly ieferendums initiated by the
electorate.Numerous observers are of the view that this ispinest and
most genuine form of referendums. In such casesulstion concerned is
both raised and decided by the people. Fairnesapisous to add that in
most of those cases there is some social or ciganization, typically a
party or several parties, behind such popularaimes, which in pluralist,
multi-party states should be seen as the natwatd ef affairs.
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The various types of referendums are defined depgrah whether holding a
referendum is mandatory under the law or it is Basedeliberation following
the initiative of persons who are entitled to prep®@ne. Both mandatory and
optional referendums may be of a binding force,clwhiblige the state agen-
cies concerned, or may be non-binding (consultgtiwéich give orientation
but, in a legal sense, do not oblige the agencirsarned.

Based on the above criteria, considering thoseopsr&sho may initiate them,
as well as the legal foundations of referendumsvetmether or not they are of a
binding nature, referendums can be classified aogito the following types:

— Constitutional referendum
— Optional referendum as initiated by the government
— Referendum initiated by the electorate.

In the Hungarian constitutional system nationatrefidums were recodified in
1997-98 after several referendum initiatives wejeated, which in turn pro-
voked debates in the field of public law. Since 2,9%ational referendums and
popular initiatives have been regulated in Hungatggislation at several lev-
els. In 1997, two laws that modified the constadnt{Act LIX of 1997 and Act
XCVIII of 1997) incorporated the basic rules ofaefndums in the constitu-
tion. As for the rest of the related norms in sabsve law, they can be found
in Act lll of 1998 on Referendums and Popular #tities; and norms in proce-
dural law can be found in Act C of 1997 on ElectRnocedure.

In 1989 the constitution stipulated that parliambatl exclusive powers to
regulate the institution of referendums, and any kffecting referendums
needed the affirmative vote of two thirds of therers of Parliament present.
Consequently, parliament was entrusted to decidehiat extent referendums
would be used for exercising power. In the sama,\bie constitution provided
that it is within parliament’'s competence to caflagional referendum.

Except for those mentioned above, until the cautstihal amendment of 1997,
the constitution did not carry any prohibitive pigigns or limitations of au-
thority in connection with referendums. Even thotigg constitution allowed a
relatively broad room of manoeuvre for parliamdot,several years it did not
pass any laws in relation to referendums. Note AlcatXVIl of 198%n Refer-
endums and Popular Initiatives was enacted befa@enmatershed revision of
the constitution (by Act XXXI of 1989), and on seakissues it collided with
the new constitutional provisions, which were basedhe separation of pow-
ers. The Constitutional Court then resolved thaligraent acted in contraven-
tion of the constitution by default, so it requésthat parliament align the law
on referendums with the constitution by 31 Decenit8#93. Parliament failed
to observe that time limit and only adopted the fewat the end of the subse-
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guent parliamentary period: on 17 February 1998attsed Act Il of 1998 on
National Referendums and Popular Initiatives mbantsix months after the
main rules of referendums were redefined in an amemt of the constitution.
The move came amid heated debates among politiaiatisexperts on public
law.

The public law controversy largely derived from faet that parliament failed
to adopt a new law on referendums simultaneoudly thkie amendment of the
constitution in 1997. The discrepancy between thestitution and the una-
mended law of 1989 on referendums increased wherdhstitutional provi-
sions on national referendums entered into forams€quently, those respon-
sible for enforcing the law found it extremely dfilt to find amodus vivendi
in connection with a referendum then underway. Tunstitutional Court
identified those provisions of the law on referemduthat were in contraven-
tion of the constitution and instructed parliaméatthoroughly revise the
regulations on national referendums and populéatives.

The 1989 law on referendums had serious conceptatrmatcomings. To start
with, it failed to differentiate between varioustts of referendums and popu-
lar initiatives. Moreover, the law defined the attjef referendums and popular
initiatives so broadly and imprecisely that it wagossible to decide clearly
whether calling a referendum in one particular casanother complied with
the constitution. The problem was rooted in thetreatiction between the in-
stitutional system of parliamentary democracy amel widely applied instru-
ments of direct democracy. The Hungarian referentiwmof 1989 outdid all
its Western European counterparts in liberalismuiiderstand that peculiarity,
it is worth recalling that in that year, parliamsntegitimacy was publicly
guestioned more than once, and that is why refereadegan to be seen as an
institution to grant legitimation.

After parliament amended the constitution in 198@ #ne Constitutional Court
abrogated the 1989 law on referendums, the stagesetafor enacting a new
law on national referendums and popular initiativeise adoption oAct Il of
1998was overdue by years, and the circumstances &hitsing merit the de-
scription of a legislative ‘state of emergency.’ tBats content and structure
bear witness of the tumultuousness of the monthenwhwas prepared. The
provisions of substantive law that define the tnstbn of referendum are con-
tained in the constitution; consequently, the lawreferendums did not deal
with them. The framers of Act IIl of 1998 left ofrom the law certain key
provisions about referendums because they thougjstakenly, that stipula-
tions that form part of the constitution must neappear in laws. Thence the
absurd situation that Hungary's law on referenddails to describe the insti-
tution of referendum, its various types, the isstieg must not be decided by
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referendum and various other matters. Even thobglrélevant provisions of
the constitution are excessively detailed, it ipustified that the law concerned
remains silent about the most essential legal aspdaeferendums. Most of
the related questions of procedure, the way refen@s must be organized and
the legal remedies are covered by Act C of 199Eletion Procedure. Act llI
of 1998 is but a torso and can only be appliedgdimte the constitution and the
law on election procedure.

The elevation to constitutional level of key praweiss on national referendums
and popular initiatives has considerably alteredrgiationship between refer-
endums and parliament’s exercise of power. Thohghbiasic philosophy of
the regulation of referendums has remained unclinagehe relevant consti-
tutional provisions follow the logic of the previedaw on referendums, the
stipulation that when 200,000 citizens supportrétiative parliament must call
a binding referendum has opened the way to a nestitational interpretation
of the role of referendums. The Constitutional @auade it clear in several
previous resolutions that in the exercise of papstavereignty parliament has
precedence over referendums. As a rule, poweraeciesed by parliament and
when a decision depends on the outcome of a refenenit is an exception. In
the wake of the amendment of the constitution i8719vhich amendment af-
fected referendums, the Constitutional Court, lmeggim mind its earlier resolu-
tions, made the following conclusion. ‘Although tthieect exercise of power is
an exceptional form of the exercise of popular seigaty, at instances when
such exceptional cases occur, it is superior toettarcise of power by repre-
sentatives of the people: in such cases parliamssiuimes the rule of an ex-
ecutive.’

Since 1989, referendums were held in Hungary basdtie two laws on refer-
endum on four occasion&m addition to those four referendums, there were
numerous referendum initiatives that fail@that is due partly to the absence of
appropriate rules and, on certain occasions, tirdato collect the required
number of signatures. The majority of those refdovenm initiatives are related
to resolutions of the Constitutional Court thaheitreferred to the interpreta-
tion of the constitution or rejected initiativesigRt from the beginning, the
Constitutional Court has exerted a major influemceshaping the institution of
referendums Petitions seeking interpretation of the consbtitut which ex-
pected an answer if a referendum may be held abrmiissue or another, of-
fered opportunities for the Constitutional Courtdecide major questions of
principle, such as, for example, demarcating didsshocracy from represen-
tative democracy, the issue of amending the caristit by referendum, and so
on.
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The year 1997 is a milestone in the history ofmeidums in Hungary. The es-
sential rules of referendums were elevated to &titational level; the Con-
stitutional Court granted precedence to referendiias must be called at the
initiative of citizens, vis-a-vis all other initiaes. That year the number of
rejected initiative increased and, on 16 Noveml®&7h consultative referen-
dum was held on Hungary's accession to NATOrnout was 49.24% and
85.33% of the votes valid and affirmative. Notettti® government initiated
that referendum, and it enjoyed the support of tipalkty all of the parties in
parliament. Some parties outside parliament werngly opposed to it (the
Workers’ Party, for example, which had initiatedeferendum about the ques-
tion two years earlier). Most recently, a referanduas held in Hungary on 12
April 2003 in compliance with a relevant provisiohthe constitution on Hun-
gary’s accession to the European Union. Turnout atas.62% and the valid
affirmative votes accounted for 83.76%.

Act Il of 1998, which was meant to ‘finalize’ tledification of referendums,
provides that thdorum of legal remedy for the preventive reviewealated
legal norms is the Constitutional Coudrticle 22 of Act Ill of 1998 codified
the legal remedy of that type, and it was incorfamdn Article 130 of Act C of
1997 on Election Procedure. In the meantime, thes@ational Court resolved
(24/1999, 30 June) that paragraph 2 of Article @Bthat law ran against the
constitution and abrogated it as of 31 March 2008 Constitutional Court
also declared that the time limits set for legahedy did not comply with the
requirements of a well-established legal systemichvlvas contrary to the
constitution. As the time limit was set at threggsjacomplaints came in late,
and there was not enough time to assess themisnffic Act XXII of 2000
remedied that situation. It amended Article 130Aaf C of 1997 in the fol-
lowing way: complaints against decisions of theidtal Election Committee
(NEC) may be submitted within 15 days. Complaingmiast parliament’s
resolution on a referendum may be submitted ta\BE within eight days of
the promulgation of that resolution. Both typesoifplaint must be addressed
to the Constitutional Court. Ever since Act XXIl 2000 was enacted, related
matters have been kept under strict constituticoakrol. The analyst, there-
fore, has every reason to predict that the perfddiled referendum initiatives
is over and in the future referendums can beconeffantive institution of the
constitutional control of the work of government.

Research on institutions of direct democracy hahénrecent decade become
popular among political scientists in Western Eerapd the United States. By
contrast, the Hungarian researchers on issueshtitgaw have all but ignored
this intriguing topic. The last monograph of comsable value covering this
guestion was written by Istvan Szentpéteri decadges | am now embarking
on a comprehensive analysis of the numerous domnasgiects of this issue,
and in that work | will rely on my earlier articlegitten on this subject.



